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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	RUSSELL A. ASH, 

                                                   Employee, 

                                                     Applicant,
                                                   v. 

WATSON SERVICES, INC.,

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY 
INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200407636
AWCB Decision No. 09-0035 

Filed with AWCB Fairbanks, Alaska

on February 13, 2009


We heard the employee’s claim for additional medical benefits, permanent partial impairment (“PPI”) benefits, attorney fees and costs in Fairbanks, Alaska, on January 29, 2009.  Attorney Michael Wenstrup represented the employee.  Attorney Colby Smith represented the employer.  We closed the record at the conclusion of the hearing on January 29, 2009.

ISSUES

1.
Is the employee entitled to additional medical benefits and related transportation costs, under AS 23.30.095(a)?

2.
Is the employee entitled to PPI benefits, under AS 23.30.190?

3.
Is the employee entitled to a second independent medical examination (“SIME”), under AS 23.30.095(k) or AS 23.30.110(g)?

4.
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his back when he backed into a Hobart mixer while mopping a kitchen floor, while working as a cook and food service worker for the employer on, or about, August 11, 2004.
  The employee saw Susan Tate, M.D., at the Fairbanks Memorial Hospital Emergency Room of August 15, 2004.  Dr. Tate  indicated the employee’s pain had increased since his work accident, and that he was tender over T6, T7, and T8.
  Dr. Tate diagnosed a mid-back strain and restricted the employee from work for three days.
  On August 21, 2004, the employee followed up with Eric Meffley, Certified Physician Assistant (“PA-C”),  for treatment of his back strain.
  PA-C Meffley restricted the employee to light duty for two weeks and prescribed Skelaxin, a muscle relaxant.
  On September 2, 2004, PA-C Meffley noted the employee’s persisting mid-back pain and stiffness, and prescribed Vicodin, Valium, and a two-week course of physical therapy.
  

The employee filed a Workers’ Compensation Claim dated September 27, 2004, requesting temporary total disability (“TTD”) benefits, medical benefits, transportation costs, penalties, and interest.
  The employer provided TTD benefits and medical care.

On September 28, 2004 and October 28, 2004, PA-C Meffley reported the employee’s symptoms were improving.
  PA-C Meffley released the employee to full work on October 28, 2004.

The employee next returned to see PA-C Meffley on December 16, 2005, reporting persisting mid-back pain and radiating right arm pain.
  PA-C Meffley referred the employee to osteopathic physician Herbert Day, D.O.
  On December 29, 2005, Dr. Day provided spinal manipulation and reported symptomatic relief.

At the employer’s request, orthopedic surgeon John Joosse, M.D., evaluated the employee on May 2, 2006.
  In his report, Dr. Joosse noted the employee had pre-existing mid-back problems, as reflected in an Emergency Room visit with Dr. Tate on March 23, 2003.
  Dr. Joosse diagnosed thoracic spondylo-arthropathy, probably ankylosing spondylitis, a degenerative condition pre-existing the employee’s work injury.
   Dr. Joosse felt the employee’s 2004 work injury was a painful contusion, which did not affect the underlying spinal condition.
  Dr. Joosse indicated the work injury contusion quickly resolved, without aggravating the employee’s spondylo-arthropathy.
  Dr. Joosse indicated no additional treatment was needed for the work injury.
  He recommended additional testing for the employee’s back and arm problems, but believed these conditions are unrelated to his work.
  Based on Dr. Joosse's report, the employer denied any further benefits in a Controversion Notice dated May 19, 2006.
   

Orthopedic surgeon Richard Cobden, M.D., saw the employee on February 16, 2007.  Dr. Cobden noted the employee’s work injury, indicating the employee reported pain so intense he dropped to the floor.
  He noted the employee’s upper thoracic spine was tender at T7, T8, and T9, and had a 50 percent normal range of motion.
  Dr. Cobden diagnosed the employee with a thoracolumbar strain syndrome, and rated him with a six percent PPI under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (“AMA Guides”).
  He restricted the employee from bending, stooping, lifting, twisting, or standing for long periods of time.
  He indicated the employee could not return to his work as a cook, but released him to light duty and sedentary work.

Based on Dr. Joosse's report, the employer again denied any further benefits in a Controversion Notice dated June 6, 2008.
  

.

The employee filed a second Workers’ Compensation Claim, dated May 19, 2008, requesting TTD benefits following February 16, 2007, permanent partial impairment (“PPI”) benefits based on a six percent impairment, medical benefits, transportation costs, an evaluation for reemployment benefits, attorney fees and legal costs.
  

The employee filed an Affidavit of Readiness for Hearing dated July 21, 2008.  In a prehearing conference held on September 4, 2008, the Board Designee set the employee’s claims for hearing to be held on January 29, 2009.
  The Prehearing Conference Summary identified the issues as: “TTD, PPI, Medicals, Transportation, Atty fees / costs.”
 

At the hearing on January 29, 2009, the employee’s counsel indicated the employee was withdrawing his claim for TTD benefits.  The employer objected the employee’s request for an SIME was late.  The employee did not appear at the hearing to testify.

At the hearing, Dr. Joosse testified the employee has long term, consistent non-specific pains between the shoulder blades, and his x-ray studies reveal bone spurs and narrowing, which develop slowly over time.  He testified the employee has shown no cervical problems to account for any arm radiating pain.  He testified the employee’s examinations have always shown him to be neurologically intact.  Dr. Joosse testified the employee’s explanation of his work injury, backing into a large mixer, does not provide a significant mechanism of injury to cause substantial harm to his spine.  He indicted the injury would simply have been a contusion, which would have fairly quickly healed.  He noted PA-C Meffley released the employee to return to work after six weeks, and this would be consistent with a contusion injury.

Dr. Joosse noted the employee’s arm symptoms are not consistent with nerve structures.  He testified the employee had an unusually limited chest expansion: 0.5 inches instead of the normal 2 inches, and this is consistent with degenerative ankylosing spondylitis and “stiff ribs.”  Dr. Joosse noted the employee’s explanation of his injury has changed over time.  He noted Dr. Cobden’s medical evaluation did not cite a review of medical records, and he may not have been able to see any.  He generally agreed with Dr. Cobden’s PPI rating of the employee, but noted that the condition being rated was not related to his work injury.  He also noted that under the AMA Guides, 6th Ed., the rating would be reduced to one percent PPI. 

At the hearing, the employee argued that Dr. Cobden associated the employee’s back condition with his work injury, contrary to the opinion of the employer’s physician.  He agued that we should order an SIME under AS 23.30.095(k) or AS 23.30.110(g) to resolve that dispute.  

The employee asserted the only record of back problems before his work injury was the March 22, 2003 Emergency Room report from Dr. Tate, and in that record the back problem was only a side note to bronchitis: coughing had strained his back.
  The employee referred to his deposition testimony that his job as a prep cook had been on a military base and had been heavy work.  He rested several days after his accident, then sought medical care, but the symptoms never went away.
  Following his work restrictions by Dr. Cobden, he went to the Division of Vocational Rehabilitation, and was retrained as a teacher’s aid, which is what he is doing now.
  He pointed out that all of the physician’s know that something is wrong with his back, and he argued that his work injury was sufficient to set it off.  He argued he should be awarded medical benefits to care for his back, and PPI benefits based on Dr. Cobden’s rating, attorney fees and costs. 

At the hearing, and in its brief, the employer argued Dr. Joosse’s diagnosis of a temporary contusion strain resulting from the work injury is substantial evidence rebutting the compensability of the employee’s claim for continuing benefits.  The employer noted Dr. Cobden reported the employee had not worked since the injury, relying on inaccurate information from the employee.  It noted the employee testified in his deposition he had worked at four jobs since his injury.
  It also asserted the employee’s story of the injury changed over time.  It asserted that in the employee’s deposition, he testified he does not know what he actually hit on the mixer; and that he does not remember specifically what happened in the accident.
  The employer argued Dr. Cobden did not specifically attribute the impairment to the employee’s work injury.  The employer argued the employee has been fully aware of any possible dispute with in the medical record, at least since Dr. Cobden’s medical report in 2007, long beyond the 60 day time limit provided in AS 23.30.095(k) to request an SIME, and the employee should not be permitted to raise the issue at this late hour. 

The employer argued the consistent preponderance of the evidence indicates the employee is suffering from pre-existing degenerative ankylosing spondylitis or a similar spondylo-arthropathy, completely unrelated to the employee’s work injury.  It argued the employee’s work injury was a painful contusion or strain, which fully resolve long before the controversies of the employee’s benefits.  It argued we should deny the employee’s claims.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MEDICAL BENEFITS
The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).

At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
   

In the instant case, the records of the employee’s emergency room physician, Dr. Tate, and of his treating physician assistant, PA-C Meffley, indicated the employee’s work accident caused disabling symptoms, and they both temporarily restricted him from work and provided conservative medical care.  We find this is sufficient medical evidence to raise a continuing presumption of compensability for the employee’s claimed medical benefits.

Once the presumption attaches, substantial evidence must be produced showing the claimed medical benefits are not reasonable and necessary for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the need for treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary or work-related.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Dr. Joosse diagnosed thoracic spondylo-arthropathy, probably ankylosing spondylitis, a degenerative condition pre-existing the employee’s work injury.   Dr. Joosse found the employee’s 2004 work injury was a painful contusion, which had resolved, and which did not affect the underlying spinal neuropathy.  Viewed in isolation, we find the opinion of Dr. Joosse is substantial evidence rebutting the presumption concerning the employee’s claim for additional medical benefits.

Once substantial evidence shows the claimed conditions are not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record.  

Although Dr. Tate and PA-C Meffley ascribed the need for medical care and the employee’s restriction from work to his work injury, they both diagnosed the injury as a strain, and neither provider suggested the condition was permanent.  Dr. Cobden clearly believed the employee’s condition involved permanent impairment, he gave little analysis of the underlying condition or its causes, beyond referring to it as a chronic strain syndrome.  From his report, we are unable to determine if he had much in the way of medical records available on which to base his opinion.  Dr. Joosse specifically evaluated the imaging records, identifying spinal problems, and deriving a diagnosis of degenerative spondylo-arthropathy.  He also indicated the work accident, as described by the employee did not provide a mechanism of injury sufficient to significantly injure the thoracic spine.  Although the available medical record is somewhat slender, we find the preponderance of the available record indicates the employee suffered a temporary strain or contusion to his back in his work injury, which had fully healed long before the employee was examined by Dr. Joosse in 2006.  
We find the employee’s current degenerative back condition was not substantially caused, aggravated, or accelerated by his work injury.  We conclude the employee’s persisting medical condition is not compensable, and the employee’s claim for additional medical benefits must be denied and dismissed.  

II.
SIME EXAMINATION

Although AS 23.30.095(k) provides 90 days for an employee to request and SIME, this provision does not bar us from exercising our discretion to order an SIME when the need arises.  We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME, and deciding what issues to address, to assist us investigating and deciding medical disputes in contested claims.  We also note that AS 23.30.135(a) and AS 23.30.155(h) mandate that we follow such procedures as will “best ascertain the rights of the parties” and “properly protect the rights of the parties.”

We find the issues concerning the disputes noted above are medically complex.  We find that the evidence is not clear on what specific issues Dr. Joosse and the employee’s medical providers’  opinions conflict.  We are not certain whether any disputes would be significant, or necessary to resolve, in determining the rights of the parties.  Although the available medical record is slender, we find the medical evidence contained in the current record is sufficient to provide a basis to resolve the claim, and to determine the rights of the parties.
  Consequently, we will decline to order an examination, under AS 23.30.095(k) and AS 23.30.110(g).  

III
PPI BENEFITS, TRANSPORTATION, ATTORNEY FEES AND LEGAL COSTS
Because we have found the employee’s continuing medical condition is not compensable under the Alaska Workers’ Compensation Act, the employee’s claims for PPI benefits and transportation costs arising from that condition must be denied and dismissed, as well.  As we have awarded no additional benefits, we can award no attorney fees or legal costs under AS 23.30.145.

ORDER

The employee’s claim for additional medical benefits, transportation costs, PPI benefits, attorney fees and legal costs, is denied and dismissed.
Dated at Fairbanks, Alaska on February 13, 2009.




ALASKA WORKERS' COMPENSATION BOARD






/s/ William Walters





William Walters, Designated Chairman






/s/ Jeff Pruss





Jeffrey P. Pruss, Member






Not available for signature





Debra G. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RUSSELL A. ASH employee / applicant; v. WATSON SERVICES, INC., employer; COMMERCE AND INDUSTRY INSURANCE CO., insurer / defendants; Case No. 200407636; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 13, 2009.






Laurel K. Andrews,  Admin. Clerk III
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