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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	TAMARA D. STEPANOFF, 

                                                   Employee, 

                                                     Applicant,
                                                   v. 

BRISTOL BAY NATIVE CORP.,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200803004
AWCB Decision No. 09-0041 

Filed with AWCB Fairbanks, Alaska

on February 26, 2009


We heard the employee’s Petition for an SIME, attorney fees and legal costs in Fairbanks, Alaska on January 29, 2009.  Attorney Chancy Croft represented the employee.  Attorney Patricia Zobel represented the employer and insurer (“employer”).   We closed the record at the conclusion of the hearing on January 29, 2009.

ISSUES

1.
Shall we order a “second independent medical evaluation” (“SIME”) examination of the employee, under either AS 23.30.095(k) or AS 23.30.110(g)?

2.
Is the employee entitled to attorney fees and costs under AS 23.30.145(b)?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
A number of claims and disputes have arisen in this case.  We here only discuss the records, pleadings and argument related to the employee’s Petition for an SIME.

The employee slipped on snow, twisting her back, picking up a camera working as a nondestructive technician for the employer on February 28, 2008.
  The employee was seen by Jack Hickel, M.D., of the Alaska Native Medical Center on March 7, 2008.  Dr. Hickel restricted her from work, provided medication, and referred her to chiropractic treatment.
  Robin Kennedy, D.C., evaluated her on March 14, 2008, diagnosing a sprain/strain of the thoracic and lumbar spine, and left sciatica.
  Dr. Kennedy prescribed three weeks of chiropractic care and massage therapy.
  He restricted her from work,
 and referred her to an MRI.
  The employee underwent an MRI on April 9, 2008, which revealed a posterior central disk bulge atL4-5, without herniation.
  Dr. Kennedy released the employee to light duty work on April 29, 2008.
  Dr. Kennedy referred the employee to neurologist Kim Wright, M.D.  Dr. Wright evaluated the employee on May 8, 2008, diagnosing discogenic pain, probably related to L4-5, and recommended continuing conservative care, including physical therapy, chiropractic treatment, and steroid injections.
  Dr. Kennedy referred the employee to acupuncture.
 

The employer accepted the compensability of the injury.  It provided temporary total disability (“TTD”) benefits and medical benefits.
    

At the request of the employer, orthopedic surgeon Matthew Provencher, M.D., and neurologist Eugene Wong, M.D., examined the employee on May 17, 2008.
  Drs. Provencher and Wong reported the employee’s treatment had been reasonable and necessary for the employee’s back injury.
  They indicated the employee was medically stable as of the date of their examination of her, and believed that no additional treatment was needed for the injury.
  They indicated no permanent partial impairment resulted from the injury.

On June 25, 2008, Dr. Hickel responded to a letter of inquiry from the employer, signing his agreement to the EME report of Drs. Provencher and Wong.
  On August 21, 2008, the employer issued a Controversion Notice, denying any additional benefits, based on the report of Drs. Provencher and Wong.
 

The employee came under the care of Harry Ko, D.O., who noted a small central bulging disc with slight impingement of the thecal sac on August 12, 2008.
  Dr. Ko recommended continuing physical therapy on August 25, 2008.
  On September 16, 2008, Dr. Ko diagnosed chronic discogenic low back pain, related to her work injury.
 Dr. Ko indicated the employee was not medically stable, and recommended continuing physical therapy, exercise, and steroid injections.

The employee filed a Workers’ Compensation Claim dated September 9, 2008, requesting temporary partial disability (“TPD”) benefits from May 8, 2008 continuing, permanent partial impairment (“PPI”) benefits when rated, a compensation rate adjustment, penalties, attorney fees and legal costs.
  The employee filed a Petition for SIME, dated September 18, 2008.
  In the petition, the employee asserted the record contains medical disputes concerning treatment and medical stability between the opinions of her treating physicians Dr. Wright and Dr. Ko, as reflected in their May 8, 2008 and September 16, 2008, and the opinion of the employer’s physicians, Drs. Provencher and Wong, as reflected in their May 18, 2008, EME report.

In an Answer dated November 13, 2008, the employer asserted an SIME is not warranted in this case, because Dr. Hickel agrees with the employer’s physicians.

On November 14, 2008, Dr. Ko noted the employee’s condition had not medically changed in the preceding three months.
  Because the employee was declining additional treatment with steroid injections, Dr. Ko found the employee medically stable.
  The employee subsequently decided to undergo steroid injections, and on November 20, 2008, Dr. Ko found that she was no longer medically stable because she had agreed to additional treatment; however, the employee subsequently declined the treatment.
  On January 7, 2008, Dr. Ko noted the employee is being referred to a neurosurgeon for evaluation concerning additional treatment.

In a prehearing conference on December 11, 2008, the employee’s Petition for an SIME was set for a hearing on January 29, 2009.
  The employee filed an Affidavit of Fees, dated January 21, 2009, itemizing 8.5 hours of attorney time, at $350.00 per hour, and 26.5 hours of paralegal assistant time at $125.00 per hour.
  The affidavit claimed a total of $2,975 in attorney fees; $3,312.50 in paralegal assistant costs; and $94.38 in other legal costs.  The employer offered no objection to the itemization in the affidavits.

At the hearing, and in her brief, the employee argued there is a dispute between the employee’s treating physicians and the employer’s physicians concerning whether the employee needs additional treatment and whether she is medically stable.  She argued an SIME examination under AS 23.30.095(k) or AS 23.30.110(g) would assist us in deciding these disputed issues; and an SIME would fully develop the record, best protecting the rights of the parties.

At the hearing, and in its brief, the employer argued an SIME examination is not needed in this case because there are no actual medical disputes.  It argued the employee has refused the only remaining medical procedure recommended by her physician, Dr. Ko.  As a result all of the physicians agreed she was medically stable, and there was no recommended treatment she was willing to undertake.  It argued the only significant dispute lies between the employee and her treating physician.  It also argued it has paid all the benefits due to the employee, and none are left in dispute, except her claim for a compensation rate adjustment, an issue which would not be addressed by an SIME physician.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
SIME EXAMINATION

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: 

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....  

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . degree of impairment . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require….

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

The employee’s physicians, Dr. Wright and Dr. Ko diagnosed ongoing discogenic pain, related to L4-5, and recommended continuing conservative care, including physical therapy, chiropractic treatment, and steroid injections.  The employee underwent physical therapy and chiropractic treatment, but has not yet undergone steroid injections.  Additionally, Dr. Ko referred the employee to a neurosurgeon for evaluation concerning possible additional treatment.   Both Dr. Wright and Dr. Ko indicated the employee is not yet medically stable while she is anticipating or undergoing treatment.  

The employer’s physicians, Drs. Provencher and Wong reported the employee was medically stable as of May 17, 2008, and believed that no additional treatment was needed for her injury.  They indicated no permanent partial impairment resulted from the injury.

We find the record contains conflicting opinions between the employee’s attending physicians, Drs. Wright and Ko, and the employer’s physicians, Drs. Provencher and Wong, concerning additional medical treatment and medical stability of the employee.  We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME, and deciding what issues to address, to assist us investigating and deciding medical disputes in contested claims.  We also note that AS 23.30.135(a) and AS 23.30.155(h) mandate that we follow such procedures as will “best ascertain the rights of the parties” and “properly protect the rights of the parties.”

We find the issues concerning the disputes noted above are somewhat medically complex.  We find that the conflicting opinions are significant.  We find that resolving these disputes is essential to determining the rights of the parties and deciding the employee’s claims for benefits.
  Consequently, we will order an examination concerning these issues, under AS 23.30.095(k) and AS 23.30.110(g).  We will direct our board designee, Workers’ Compensation Officer Melody Kokrine, to submit questions to the SIME physician concerning the issues we have identified in this decision and order, and any other significant medical issues identified by the board designee.
  

We must order an SIME to be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.  Based on our review of the employee’s file and the arguments of the parties, we find a physician trained in neurosurgery would be suited to perform this examination of the employee.  We find Thomas Rosenbaum, M.D., who is trained in neurosurgery and has performed a number of SIME evaluations, would well serve this role.  We will order our board designee, Workers' Compensation Officer Melody Kokrine, to arrange the SIME with Dr. Rosenbaum and the parties, in accord with 8 AAC 45.092(h).  If Dr. Rosenbaum is unable to perform the examination, we direct Ms. Kokrine to select an SIME physician in accord with 8 AAC 45.092(f). 

The SIME physician should be requested to address the disputes we have identified in this decision and order.
  We will retain jurisdiction over the employee's claim pending receipt of the SIME report.  

II.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.260 requires our approval of fees for the employee’s attorney.  In this case, we find the SIME evaluation claimed by the employee was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  We granted the employee’s request under AS 23.30.095(k).  Consequently, we can award fees and costs under AS 23.30.145(b).
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. In Wise Mechanical Contractors v. Bignell,
 the Alaska Supreme Court held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

We have examined the record of this case in light of these factors. The employee filed an Affidavit of Fees, itemizing 8.5 hours of attorney time, at $350.00 per hour, and 26.5 hours of paralegal assistant time at $125.00 per hour.
  The affidavit claimed a total of $2,975 in attorney fees; $3,312.50 in paralegal assistant costs; and $94.38 in other legal costs.   

We note the claimed hourly rate is within the range of fees we have awarded experienced employees’ counsel,
 based on expertise and years of experience.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, we find the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this petition.
  We conclude the employee is entitled to the claimed fees for his attorney, and the paralegal assistant costs, and other legal costs, under AS 23.30.145(b). 
ORDER
1.
Workers' Compensation Officer Melody Kokrine shall schedule an SIME, under AS 23.30.095(k) and AS 23.30.110(g), with Dr. Rosenbaum, pending his acceptance, or with another physician selected by Ms. Kokrine, in accord with the procedure in 8 AAC 45.092(h). 

2.
An SIME shall be conducted regarding the employee’s need for treatment, if any, and medical stability.
3.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

4.
We retain jurisdiction over the employee's claim, pending receipt of the SIME report.  

5.
The employer shall pay the employee $2,975 in attorney fees; $3,312.50 in paralegal assistant costs; and $94.38 in other legal costs, under AS 23.30.145(b).  
Dated at Fairbanks, Alaska on February 26, 2009.




ALASKA WORKERS' COMPENSATION BOARD






/s/ William Walters





William Walters, Designated Chairman






/s/ Jeff Pruss





Jeffrey P. Pruss, Member






/s/ Debra Norum






Debra G. Norum, Member

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074. 

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TAMARA D. STEPANOFF employee / applicant v. BRISTOL BAY NATIVE CORP., employer; ZURICH AMERICAN INSURANCE CO., insurer / defendants; Case No. 200803004; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 26, 2009.






Laurel K. Andrews, Admin. Clerk III
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� Report of Occupational Injury or Illness, March 7, 2008.


� Dr. Hickel medical reports, March 7, 2008.


� Dr. Kennedy medical report, March 14, 2008.


� Id.


� Dr. Kennedy medical reports, March 17, 2008, and March 24, 2008.


� Magnetic resonance imaging.


� Michael McDonnell, M.D., MRI report, April 9, 2008.


� Dr. Kennedy medical report, April 29, 2008.


� Dr. Wright medical report, May 8, 2008.


� Dr. Kennedy medical report, May 14, 2008.


� Compensation Report, April 15, 2008.


� An employer’s medical evaluation (“EME”) under AS 23.30.095(e).


� Drs. Provencher and Wong EME report.


� Id.


� Id.


� Dr. Hickel response to June 4, 2008 letter from adjuster Amber Lawton, dated June 25, 2008.


� Controversion Notice, August 21, 2008.


� Dr. Ko medical report, August 12, 2008.


� Dr. Ko medical report, August 25, 2008.


� Dr. Ko medical report, September 16, 2008.


� Id.


� Workers’ Compensation Claim filed September 15, 2008.


� Petition filed September 22, 2008.


� Answer filed November 17, 2008.


� Dr. Ko, medical report, November 14, 2008.


� Id.


� Dr. Ko medical report, November 20, 2008.


� Dr. Ko medical report, January 7, 2008.


� Prehearing Conference Summary, December 12, 2008.


� Affidavit of Fees, filed January 21, 2009.


� Id.


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).


� AS 23.30.135(a).


� AS 23.30.110(g).


� AS 23.30.110(g).


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1190 (Alaska 1993).


� 718 P.2d 971, 974-975 (Alaska 1986),


� See, e.g., Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� Affidavit of Fees, filed January 21, 2009.


� See, e.g. Gianni v. Pfeifer Construction, AWCB Decision No. 08-0167 (September 18, 2008); Blankenship v. North Slope Borough School District, AWCB Decision No. 08-0163 (September 4, 2008).


� We additionally note the employer has not objected to the affidavits of fees.  
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