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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JASON U. FORD, 


Employee,

                                        Petitioner and

                              cross-respondent,

v.

STATE OF ALASKA, ALASKA STATE LIBRARY

Employer,

and

NORTHERN ADJUSTERS, INC., Adjuster,

                         Insurer,

                                       Respondents and

                                       cross-petitioners.
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)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	         DECISION AND ORDER

         ON MODIFICATION

         AWCB Case No.  200716379
         AWCB Decision No.  09-0044

         Filed with AWCB Juneau, Alaska

         on February 27, 2009


On February 17, 2009, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard on the written record our sua sponte notice of modification of our December 2, 2008 decision and order no. 08-0236.  The employee was represented by Paul Hoffman.  The employer was represented by Christopher Beltzer, AAG.  We closed the written record on February 17, 2009.


ISSUES
(1) Does the board have jurisdiction to modify our decision and order, AWCB Decision No. 08-0236 (December 2, 2008)?

(2) If we have jurisdiction, shall we modify our decision and order?

SUMMARY OF THE EVIDENCE

The facts of this case are more fully discussed in the “Summary of the Evidence” sections of the Board’s prior decision in our Decision No. 08-0236 (December 2, 2008), which we incorporate by reference.  In our December 2, 2008 decision and order, we recited in part:

On February 20, 2008, Dr. Haight released the employee to work, with limitations of no lifting over 15 lbs., no bending, stooping, climbing ladders, or working overhead, and that “pt. may  not be able to work full days due to back pain.”

This statement cited to Dr. Haight’s February 22, 2008 Report to Employer.
  In our statement of findings of fact and conclusions of law, we stated that “[t]reating physician Dr. Haight released the employee to work, albeit with restrictions, on February 5, 2008,” without citation again to the medical record.

In our previous order, based on a combined reading of Harp v. Arco Alaska, Inc.
 and Weidner v. Hibdon,
 we found the employer’s controversion of back surgery was issued in bad faith in its paraphrasing of medical evidence which we concluded did not meet the criteria for a good faith controversion.  We stated that we would refer this matter to the Director of the Division of Workers’ Compensation “for evaluation of whether to refer to the Division of Insurance under
AS 23.30.155(o).”
  In the order portion of our decision, we recited that “we refer the matter to the Director under AS 23.30.155(o).”

Both the employee and employer moved for reconsideration,
 each party opposing the other’s petition,
 on which we were unable to act within 30 days.  On January 30, 2009, the employer filed a notice of appeal with the Alaska Workers’ Compensation Appeals Commission (Commission).
  

Due to the allegations in the reconsideration petitions of certain mistakes of fact in our December 2, 2008 decision, we gave notice to the parties that we would hear the parties’ petitions under
AS 23.30.130, 8 AAC 23.30.150 and AS 23.30.155(h) on the question of whether to modify our decision no. 08-0236 for mistakes of fact, set for hearing on the written record on February 17, 2009.  We also noted to the parties that referral under AS 23.30.155(o) had not occurred.
 

On February 9, 2009, the employer filed a petition to dismiss the board’s February 17, 2009 hearing on lack of jurisdiction in light of the pending appeal before the Commission;
 the employee opposed this petition.
  The employee has also filed a motion to dismiss the employer’s appeal before the Commission.
  

A number of medical summaries, some with and some without additional medical records attached, have been filed in the interim between October 14, 2008 (the date the board closed the record on the board panel’s December 2, 2008 interlocutory decision and order), and February 17, 2009 (the date of closure of the record on the board’s expressed intent to decide whether to modify our December 2, 2008 order for mistakes of fact).
  Request to cross-examine was made by the employee on two medical summaries dated February 3 and 4, 2009 filed by the employer.
  

SUMMARY OF ARGUMENTS

A. Mistakes of fact asserted in the Employee’s petition for reconsideration:

In his petition for reconsideration, the employee argued that the board’s finding was mistaken that Dr. Haight was the employee’s treating physician at the time a medical release to return to work was issued, and that the release to work had been rescinded after subsequent events.
  The employer’s briefing in opposition to the employee’s petition for reconsideration contains no specific argument against this position.
  

B. Mistake of fact asserted in the Employer’s petition for reconsideration

The employer noted in its petition for reconsideration that the State is a self-insurer, not an insurer regulated by the Division of Insurance, and that the board’s decision to refer under 8 AAC 45.182(d) was based on a mistake of fact.
  We noted no specific refutation to this assertion in the employee’s opposition to the employer’s petition for reconsideration.

C. Employee’s  petition to dismiss modification proceedings
In its memorandum supporting its petition to dismiss proceedings on modification of Decision No. 08-0236, the employer argued that during the pendency of an appeal, the board lacks jurisdiction over the subject matter for the appeal.  The employer argued that the board’s notice of consideration of modification of mistaken facts to be equal with the basis for the employer’s appeal.

In his opposition to the employer’s petition to dismiss, the employee argued that the employer’s motive and timing of its petition to dismiss the modification proceeding were improper, that the board should “determine what jurisdiction it has,” that the board is not stripped of authority by a premature appeal of a non-appealable order, but that the board could await publication of its decision on modification pending the Commission’s decision on the employee’s petition to dismiss the proceedings now pending before the Commission.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Jurisdiction to modify to correct patent mistakes of fact:

AS 23.30.130(a) provides:
Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation. 
8 AAC 45.150, states:

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. 

* * *

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence. 

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers,
 stating: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  

The employer cites and relies upon the case of the 1965 case of Fischback & Moore of Alaska, Inc. v. Lynn
 in support of its petition to dismiss our modification proceedings.  But the employer does not cite the following passage from that case:

Operation of the rule [of exclusivity of jurisdiction vested in the appellate tribunal] is limited to situations where the exercise of administrative jurisdiction would conflict with the proper exercise of the [appellate] court’s jurisdiction.  If there would be no conflict, then there would be no obstacle to the administrative agency exercising a continuing jurisdiction that may be conferred upon it by law.  Continuing jurisdiction over a compensation matter is conferred by law upon the Alaska Workers’ Compensation Board.  AS 23.30.130(a) authorizes the Board to review a compensation case before one year after the date of the last payment of compensation .  . . either upon its own initiative or upon application  . . . because of the Board’s mistake in a determination of fact.

We proceed very cautiously in order to avoid conflict with a reviewing authority’s appellate jurisdiction, as there is now a case pending before the Commission.
  On the unique facts of this case, we conclude there is no conflict with the Commission’s appellate jurisdiction if our action is limited.  We conclude that action to correct patent mistakes of fact in a decision pending for review before the Commission, if initiated in an appropriately speedy manner (such as before excerpts of record and appellate briefing on the subject of the mistaken findings of fact), will be in aid of the Commission’s jurisdiction and lessen the parties’ expense in litigating over unnecessary issues, particularly here where the opponents have not disputed each others’ assertion of mistake of fact.  Of course, what is a “patent mistake” may be a subject of dispute itself.  Well-intended action by a board panel may foster more litigation between the parties as they argue both before the board and the Commission the propriety of a board’s modification of a prior factual finding.  However, in this case we find two mistakes of fact in our prior decision that merit correction, notwithstanding a pending appeal which identifies at least one of those mistakes as a point on appeal.
 


II.  Modification of patent mistakes of fact in Decision No. 08-0236:



a.  Dr. Haight’s opinions as a basis for controversion of TTD:

Here we are convinced that two findings of fact were so clearly mistaken that it will assist the Commission and the parties by correction through modification of our earlier order.  First, we find that we incompletely summarized the medical record regarding Dr. Haight’s medical releases issued about the employee, and that Dr. Haight’s opinion of the employee’s ability to return to work changed over time, a fact we failed to acknowledge in reaching our earlier decision.  We find that after re-examination of the evidence regarding Dr. Haight’s opinions on the employee’s ability to return to work, we were mistaken in finding his opinions to independently support the employer’s controversion of TTD, at least on the current record before us.  

We have reviewed again the medical record prior to its closure on October 17, 2008.  Although we conclude that our regulation permits us to consider evidence filed 20 or more days before a duly-noticed hearing on modification, we decline to review the newly-filed medical records submitted by the parties after October 17, 2008, in order to create less confusion as to the record that forms the basis for our earlier decision.
  Our notice of hearing on modification was spare, and the parties submitted no new briefing on the medical records filed after October 17, 2008.

After review again of those medical records on file with us prior to October 17, 2008, we modify Footnote 17 and its accompanying text to more completely and precisely recite the factual record.   Based on this review and corrected summary of the record, we find we were patently mistaken in our earlier finding that Dr. Haight’s opinions supported the employer’s April 9, 2009 controversion of TTD.  On this basis we will modify our December 2, 2009 decision by deleting the sentence on page 28 of our earlier order that “Treating physician Dr. Haight released the employee to work, albeit with restrictions, on February 5, 2008.”

b.  Mistake in recital of referral to Division of Insurance:

The employer has correctly pointed out another patent mistake of fact on page 30 of our order, that recited we would refer this matter to the Director of the Division for consideration for referral to the Director of the Division of Insurance.  We therefore will modify our December 2, 2008 order to delete the first sentence on page 30 and substitute appropriate text in application of our regulation.  We also will modify the first numbered paragraph of our order to reflect appropriate referral to the commissioner’s designee under the applicable regulation.


ORDER

1.  Footnote 17 and its accompanying text on page 5 of Decision No. 08-0236  is deleted and replaced with the following text and modified footnote:

Dr. Haight’s opinion of the employee’s ability to work changed over time.  On January 21, 2008, Dr. Haight opined that the employee could return to work with restrictions of no lifting over 20 pounds, and no bending at the waist.  On February 20, 2008, the employee was released from work by Dr. Haight indefinitely, stating “return date unknown.”  By March 6, 2008, Dr. Haight opined that the employee was unable to return to work, with an apparent duration of disability of 6-8 weeks, without recitation of ability to return to light duty or modified work, although the way Dr. Haight completed the “check-the-box” form is ambiguous.17 

2.  The sentence on page 28 of Decision No. 08-0236 reading “Treating physician Dr. Haight released the employee to work, albeit with restrictions, on February 5, 2008.” is deleted.


3.  The first sentence on page 30 of Decision No. 08-0236 is deleted, and replaced with the following text:

We conclude this is an appropriate matter for referral under 8 AAC 45.182(d)(2), and shall provide the commissioner’s designee with a copy of Dr. Marks’ report, the employer’s controversions, and a copy of the board’s decision, as modified.  


4.  The sentence of the first numbered paragraph on page 36 of Decision No. 08-0236 is modified to read: 

We find that the employer’s controversions issued in this matter were issued in bad faith as to the controversion of back surgery, and we refer the matter the Commissioner’s designee under 8 AAC 45.182(d)(2).


5.  A modified form of Decision No. 08-0236, with a copy of this decision, shall be served upon the parties and the Commission.


6.  We reserve jurisdiction over such matters pending in this proceeding that do not conflict with the Commission’s jurisdiction and proceedings, as the parties shall bring before us in due course under our regulations.
Dated at Juneau, Alaska on February 27, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Robert B. Briggs, Designated Chair






Richard Behrends, Member






Michael Notar, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Modification in the matter of JASON U. FORD employee, v. STATE OF ALASKA, ALASKA STATE LIBRARY, self-insured employer and NORTHERN ADJUSTERS, INC., Adjuster, defendants; Case No. 200716379; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on February 27, 2009.






John Childers, Admin. Clerk III
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