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P.O. Box 115512
Juneau, Alaska 99811-5512

	MARTIN W. CHURCH, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

ARCTIC FIRE & SAFETY,

                                                  Employer,

                                                   and 

AK NATIONAL INS CO,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200224913
AWCB Decision No. 09-0051
Filed with AWCB Fairbanks, Alaska

on March 12, 2009


The Alaska Workers’ Compensation Board (Board) heard the employee’s claims for workers’ compensation benefits on January 22, 2009 at Fairbanks, Alaska.  Attorney Robert Beconovich represented the employee.   Attorney Theresa Hennemann represented the employer and insurer.  The record closed at the conclusion of the hearing on January 22, 2009.


ISSUES
1.       Whether the employee is entitled to medical benefits and associated transportation costs related to the thoracic spine condition, pursuant to AS 23.30.095. 

2.       Whether the employee is entitled to temporary total disability (TTD) benefits during the six weeks of recovery from thoracic surgery, pursuant to AS 23.30.185.

3.       Whether the employee is entitled to permanent partial impairment (PPI) benefits for the thoracic condition, pursuant to AS 23.30.190. 

4.       Whether the employee is due attorney fees and costs, pursuant to AS 23.30.145.


SUMMARY OF THE EVIDENCE

The Board originally heard this case over two days in 2006 and issued an associated decision on July 24, 2006.
 In its decision, the Board panel summarized the record in this case as follows:

The employee testified he injured his right shoulder when lifting a 20-pound fire extinguisher on December 10, 2002, while performing his duties as a salesman/service technician for the employer. The employee reported that he felt his shoulder "slip out" while lifting the fire extinguisher. He did not report any injury to his back at that time.

Initially, the employee was treated by Robert McAfee, D.C., who referred him to George Vrablik, M.D., for an orthopedic evaluation and co-treatment. On January 21, 2003, the employee was examined by Michael Weber, PA-C, at Dr. Vrablik's office, for complaints of pain in his neck and right shoulder related to the work injury. Examination showed normal range of motion of the cervical spine and right shoulder. Follow-up care involved two cervical epidural and steroid injections from Randall McGregor, M.D.

On June 17, 2003, the employee saw PA-C Weber for new complaints involving thoracic spine pain and wrap-around pain. At the time of the visit, he reported two recent episodes where he felt a "pop" in his upper thoracic spine region. The first episode occurred while he was changing his daughter. The second episode occurred while he was playing golf. Thereafter, PA-C Weber ordered a thoracic MRI and directed care geared to address the new thoracic complaints. For example, the employee was examined by Nancy Cross, M.D., for his right neck, scapula, and rib pain. Dr. Cross diagnosed degenerative disc disease of the thoracic spine, possible slipped rib syndrome, and thoracic facet syndrome.   She recommended physical therapy to evaluate the source of his new complaints.

A thoracic MRI was performed on April 30, 2004, and was interpreted by Jeff Zuckerman, M.D. Dr. Zuckermann identified an osteophyte (bony spur) of the inferior articular facet of T-7, projecting into the right neuroforamen at T6-T7 level, markedly narrowing it. Dr. Zuckerman also reviewed the thoracic MRI from July 2003, and thought that the same osteophyte was visible on the earlier MRI.

On August 31, 2004, the employee was evaluated by Louis Kralick, M.D.    Upon evaluation, Dr. Kralick associated the employee's then current complaints with degenerative thoracic changes and believed the condition predated the reported work injury. Dr. Kralick did not recommend surgery, but recommended the employee continue with conservative management.

On September 8, 2004, the employee returned to Dr. Cross following his consultation with Dr. Kralick. The employee continued to report pain in his thoracic spine radiating into his chest, arms, back, and legs. At the employee's request, Dr. Cross referred the employee to the Barrow Institute in Phoenix, Arizona for further evaluation.

The employee was evaluated at the Barrow Institute on November 8, 2004, for his complaints of neck and mid-thoracic pain. Stephen Papadopoulus, M.D., opined that surgery to remove the osteophyte in the T6-T7 region could be performed, but he cautioned that it would not improve the employee's right shoulder pain. The employee nonetheless expressed a desire to proceed with surgery to remove the osteophyte. On November 16, 2004, a right thoracic sixth and seventh foraminotomy was performed by Dr. Papadopoulus.

Orthopedic surgeon John Swanson, M.D., conducted an employer-sponsored independent medical evaluation (EME)
 on March 1, 2006. Dr. Swanson diagnosed the employee's thoracic condition as spondylosis consisting of arthritis of the facet joints and degenerative disc disease, which he said is wholly unrelated to his work for the employer. Dr. Swanson specifically found that the surgery to remove an osteophyte at level T6-T7 was not related to the employee's work, but was the result of the arthritic changes from the spondylosis. 

The employee contends that his condition was substantially caused by his work for the employer. The employer asserts the osteophyte that the employee had removed through surgery was caused by his pre-existing condition and was not related to his work for the employer. The threshold issue we must decide is whether the employee’s condition and associated treatment was substantially caused by his work for the employer.

After reviewing the presumption analysis, the Board panel found as follows:

. . . based on the employee’s testimony, and the medical opinion of Dr. Cross, that the employee injured his back and shoulder while twisting and lifting at work, we find sufficient evidence to establish the preliminary link that the employee incurred a back and shoulder injury at work to trigger the presumption that his condition is still work related. 

To overcome the presumption, the employer particularly relies on the results of the March 1, 2006 report by Dr. Swanson. Dr. Swanson reviewed the employee’s medical records and evaluated his thoracic problems. Dr. Swanson concluded the employee’s claims for benefits including medical costs associated with his thoracic condition, such as his surgery in Arizona to remove a bone spur, did not arise out of or in the course and scope of his employment with the employer. 

Specifically, Dr. Swanson diagnosed the employee's thoracic condition as spondylosis consisting of arthritis of the facet joints and degenerative disc disease. Dr. Swanson concluded that the employee's work for the employer was not a substantial factor in bringing about the thoracic condition. Instead, Dr. Swanson related the thoracic condition and related medical treatment to the pre-existing spondylosis, which is the result of genetic inheritance. Dr. Swanson specifically found, with regard to the surgery the employee underwent to remove an osteophyte at level T6-T7, that the bony spur came about due to arthritic changes from the pre-existing spondylosis. 

Based on our review of the record, including Dr. Swanson’s medical report, we find the employer has submitted sufficient evidence to overcome the presumption of compensability. Accordingly, we conclude the employee must prove his claim by a preponderance of the evidence.

According to Dr. Swanson, bony spurs require time to develop and are not the result of a traumatic event, as the one described by the employee. He said the bony spur the employee had removed through surgery was caused by his pre-existing condition and was in no way related to his work for the employer.

It may be true that the preexisting condition did not require treatment until June 2003. Work, however, was not the instigating factor in treatment for the thoracic spine. The employee did not voice thoracic pain concerns until after he twisted his back while golfing in June 2003. He first sought treatment for his thoracic spine in conjunction with that event. The employer asserts the golfing incident was a superseding or intervening event, which brought about the thoracic spine condition, not the work incident occurring months earlier.

In this regard, it is worth noting that treating physicians, Drs. Kralick and Papadopoulous, also found a distinction between the initial shoulder and arm injury and the June 2003 thoracic injury. In his chart note of August 31, 2004, Dr. Kralick referred to the continued arm and shoulder pain stemming from the 2002 injury. He also referred to a separate, distinct problem at T6-7 which he recognized as having a different source.

In a report from an associate of Dr. Papadopoulous, dated November 8, 2004, Dr. Papadopoulous also recognized a distinction between the two conditions. He used the report to clarify with the employee that while he may wish to proceed with the surgery at T6-T7, to address the osteophyte problem there, such surgery would not be intended to address the other problems the employee was experiencing with his shoulder and arm.

Dr. Swanson was the only physician who reviewed all of the medical records to glean a clear history of physical complaints expressed by the employee. After his review of all of the records (sans wrap-around pain complaints prior to June 2003 but with both complaints thereafter), Dr. Swanson specifically opined that the work incident of 2002 was not a substantial factor in the employee's thoracic problems.

The only other physician who specifically addressed the compensability of the thoracic condition was Dr. Cross, an anesthesiologist with whom the employee had treated. She acknowledged that she did not have access to records before September 2003, when she began treating the employee. Further, she began treating the employee more than two months after the golfing incident. She acknowledged that having a clear and precise history of the physical complaints would be necessary to formulate a solid opinion on causation. Although she offered an opinion that the employee’s work caused his current condition, she stated that her opinion was based upon the assumption that the employee's wrap-around pain complaints were consistently expressed from the 2002 work incident, forward. 

Based on our review of the record, we find we do not have enough evidence to determine whether the employee’s shoulder and arm problems, associated with the work incident of 2002, are substantially related to his thoracic problems, which may have begun in June 2003. Although we note the employee’s June 2003 thoracic complaints could be linked to the golfing and the diaper changing incidents described by the employee to his physician on June 17, 2003, we also note the employee’s work related injury was immediately apparent, as his co-workers assisted him in leaving the job site and securing medical treatment. 

In sum, we find we need additional evidence to determine whether the employee’s condition, which generated the need for surgery, was substantially caused by his work. Accordingly, we will order a second independent medical evaluation, to be conducted under AS 23.30.095(k). The parties may contact our Fairbanks office prehearing officer to schedule the evaluation.


ORDER
The employee shall undergo a second independent medical evaluation under AS 23.30.095(k).
Consequently, the employee underwent a second independent medical evaluation by Fred Blackwell, M.D. In his January 6, 2008 report, Dr. Blackwell commented and opined at pages 19-21 as follows:

As indicated earlier in this report, four questions had been posed, and I will answer them in the order stated.

1: What is the medical cause of each complaint or symptom?

Response: With respect to the neck, upper, mid and lower back, it is my opinion that the patient's symptoms, specifically nagging, aching, and burning pain are a function of nerve irritability and muscle dysfunction.

The patient also complains of pain and numbness that involves his face. That I feel does not have a physiologic basis and is psychological in origin.

The symptoms of anxiety and frustration are outside of my medical expertise in terms of an exact cause for these symptoms, however, it is my opinion based on my experience that these symptoms are related to a depressive disorder associated with prolonged symptomatology and an inability to obtain lasting relief despite multiple efforts and visits to chiropractors, physicians and physical therapists.

Further clarification regarding medical cause requires consideration for the underlying condition of spondylosis and recurring injury from insufficient muscle strength to carry out a specific muscle related activity.

2: What complaints or symptoms are or are not related to the December 10, 2002 injury and what is the basis for your opinion?

Response: If we accept that this patient sustained a work injury on or about December 10, 2002, then those symptoms that occurred subsequent to that date of injury would be considered related to the injury date.

The injury of December 10, 2002 cannot be considered as having occurred in a vacuum. By that I mean this patient had preexisting injuries in 1994 and 1998 and was advised that he should avoid lifting objects greater than 50 lbs. He was, in fact, instructed at the time of the 1998 injury that he should look for lighter work.

It is clear that the patient looked for and found lighter work, but with the underlying spondylosis and continued deconditioning, he developed problems that led to the subject work injury of December 10, 2002.

As Dr. Swanson points out, it is evident from clinical studies that spondylosis can be evident in patients in their early second decade. And we know, too, that spondylosis once apparent by diagnostic study is progressive.

That said, however, this knowledge does not give us the ability to predict who will be symptomatic and under what circumstances they will become so. On that basis, to suggest that the patient would become symptomatic simply because he has the underlying predisposition for it is speculative. To suggest that any given patient with spondylosis will be affected in a given way at a given time or a given manner is also speculative. The data regarding underlying spondylosis and progression is of importance from a clinical point of view and as a practicing physician, such knowledge is necessary, however, it does not allow us to predict the future.

With that in mind, it would appear to me that the subject injury to the patient's back is work related and the treatment received since that time is also work injury related, to a point.

It is clear to me that this patient has symptom magnification and I agree with Dr. Swanson that one is not able to function with pain at a level 10/10 as Mr. Church has according to the records that I have reviewed. It is unfortunate, from my perspective, that he was given such potent pain medications without clinical evidence of objective abnormality to support his symptoms. One could argue that his response to the epidural steroid injections suggested to the treating physicians that there was a legitimate basis for his pain. However, once thoracic discography did not reveal concordant findings, a higher degree of suspicion should have been held and greater consideration for the use of narcotics to the extent that they were used, I believe would have been appropriate.

It would follow from my perspective that the symptom magnification personified by the patient's poor response to virtually any clinical treatment that was offered to him, and the symptoms suggestive of psychological overlay such as pain and numbness in his face, is clearly suggestive of psychological overlay and should be addressed by a psychologist.

3: Do you believe that Mr. Church's thoracic condition was substantially caused by the December 10, 2002 injury in which the employer reported he was lifting a 20 lbs. fire extinguisher when he felt his right shoulder "slip out”?

Response: It is my opinion, it is medically probable that this patient sustained an injury to his back with the incident that occurred on or about December 10, 2002 when he lifted the 20 lbs. fire extinguisher that may in fact have weighed up to 50 lbs. according to the patient's deposition.

Although it is my opinion this patient sustained an injury to his thoracic spine with that injury, it is from my perspective a reoccurrence of the injury that he sustained earlier in 1998, and did not serve as the basis for the need for surgery in November of 2004 by Dr. Papadopoulos.

The reason for that opinion is that the spur as described is an abnormality that takes years to develop and evolve. It did not occur as a result of the injury of December 10, 2002. I am also not of the opinion that it became symptomatic secondarily to the injury of December 10, 2002. By that I mean this is not a matter of compensatory consequence.

From my perspective, the injury this patient sustained at work with Artic (sic) Fire and Safety was a musculoligamentous strain and sprain type injury and not one that induced a spur, that preexisted, to become symptomatic.

4: What specific additional treatment, if any, is indicated / recommended?

Response: In my opinion this patient should engage in an aggressive stretching and strengthening program to address any underlying muscle insufficiency issues in his thoracic and lumbar spine. The patient should be advised regarding the proper exercises to do and he should be given a gym membership in a reputable facility to conduct exercises on a regular basis. I would recommend that he have such an appointment for approximately one year.

It is my opinion that this patient is not a surgical candidate on the basis of the injury that he sustained on December 02, 2002.

Despite Dr. Blackwell’s conclusion that the employee’s work injury was limited to a “musculoligamentous strain and sprain type injury, and not one that induced a spur, that preexisted, to become symptomatic,” the employee continues to assert he is entitled to recover TTD benefits. The employee states Dr. Blackwell’s conclusions are based on incorrect and incomplete information in the medical record. He relies on the medical records of Dr. McAfee, which reflect a thoracic injury, rather than a shoulder injury at work. He also relies on his own testimony, and the testimony of his co-worker Jim Stowe, that his condition dramatically changed at the time of the work incident to demonstrate that an event of “immediate medical consequence” occurred at the time of the fire extinguisher lifting incident. Indeed, Mr. Stowe testified that co-workers assisted the employee in leaving the job-site to obtain medical treatment. He also relies on this same testimony that, whereas he had been previously fully able to work, such ability ended at the time of the lifting incident. The employee cites DeYoung v. Nana/Marriott
 in support of his position that pain can be disabling and serve as a sufficient basis for an award of workers’ compensation benefits.

We will now consider the threshold issue of whether the employee’s condition was substantially caused by his work for the employer.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As earlier stated, we found the employer has submitted sufficient evidence to overcome the presumption of compensability, and the employee must prove his claim by a preponderance of the evidence.  In DeYoung v. Nana/Marriott, the Court said that the aggravation of a condition giving rise to additional symptoms that create disability can be the responsibility of the last employer, even if the underlying condition is not worsened. Nevertheless, the Court emphasized such an aggravation must have been "a substantial factor in bringing about the disability." Unless an aggravation is a substantial factor in bringing about the benefit sought by the claimant, the aggravation is not the legal cause of the problem. Tolbert v. Alascom, Inc.
 In making a determination of causation, the Board must consider any lay testimony presented to determined whether it has probative value. Smith v. Univ. of Alaska.

Based on our review of the record, we find the lay testimony by the employee and his co-worker was credible, and he did suffer a work-related injury. Particularly, we believe the testimony of the employee and Mr. Stowe, that he was symptomatic, as an immediate consequence of the lifting incident. Additionally, we note the opinion of Dr. Cross, that the work caused the need for treatment. 

Nevertheless, based on our review of the entire record, we find the employee has not submitted sufficient evidence to prove his claim by a preponderance of the evidence. On further reflection, we cannot discount the value of those medical opinions offered in this case which state the employee’s work for the employer was not the legal cause of the employee’s need for treatment. We find these opinions do adequately take into account the symptoms the employee and Mr. Stowe described, and which we have considered under DeYoung. Indeed, Dr. Blackwell agreed the employee suffered an injury at work with the employer, but concluded it was “a reoccurrence of the injury he sustained earlier in 1998, and did not serve as the basis for the need for surgery in November 2004 by Dr. Papadopoulos.” We note the record reflects repeated shoulder and back treatments since 1998. Therefore, based on the majority of medical evidence, including the medical opinion of Dr. Blackwell, we find the employee’s osteophyte caused the need for his surgery. We further find the surgery did not arise as a consequence of the employee’s work for the employer, but as a result of a preexisting abnormality which took years to develop.

In sum, based on our review of the record as a whole, including the medical opinion of our SIME physician, Dr. Blackwell, we find the employee cannot prove his claim for workers’ compensation benefits by a preponderance of the evidence. Consequently, we find we must deny his claim for six weeks of TTD benefits, associated medical and transportation costs, a six percent PPI payment, and attorney fees and costs. 
ORDER

The employee’s claim for workers’ compensation benefits is denied and dismissed.

Dated at Fairbanks, Alaska this 12th  day of March 2009.







ALASKA WORKERS' COMPENSATION BOARD



_____(Retired from State Service)________



Fred G. Brown,  Designated Chairman


___________________________________                                

Debra G. Norum, Member


___________________________________                                

Jeff Pruss, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARTIN W. CHURCH employee / applicant; v. ARCTIC FIRE & SAFETY, employer; AK NATIONAL INS CO, insurers / defendants; Case No. 200224913; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on March 12th, 2009.

                             

  


______________________________
      

Victoria Zalewski, Workers’ Comp Tech
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