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DECISION AND ORDER

AWCB Case No.  200620406
AWCB Decision No.  09-0053
Filed with AWCB Anchorage, Alaska

On March 16, 2009


The Alaska Workers’ Compensation Board (Board) heard Employer’s Petition for a Second Independent Medical Evaluation (SIME) on February 4, 2009 in Anchorage, Alaska.  Attorney Michael Jensen represented Employee.  Attorney Robert Griffin represented Employer and Insurer (Employer).  We closed the record at the hearing’s conclusion.


ISSUES

Shall we order an SIME pursuant to AS 23.30.095(k)?


SUMMARY OF THE EVIDENCE

On December 11, 2006, Employee injured her back while straining to lift a euthanized pet.
  On October 20, 2007, Employer controverted medical care for diverticulitis, stating no medical evidence linked that condition to Employee's work activities or the December 11, 2006 injury.
  On December 26, 2007 Employer controverted medical care for Employee's thoracic and cervical spine conditions, citing an August 2, 2007 motor vehicle accident allegedly affecting both spinal segments.
  Employee filed a Workers' Compensation Claim on February 1, 2008 seeking permanent partial impairment (PPI), medical and transportation costs, interest, attorney's fees and costs.  On February 22, 2008, Employer answered denying medical and medical related transportation for diverticulitis and herpes, PPI, interest, fees and costs.  As affirmative defenses, Employer alleged no medical evidence supported diverticulitis or herpes being work related, Employee was not medically stable and had not received any PPI rating, and benefits were timely controverted so Employee was not entitled to interest, fees or costs.

Employer on April 21, 2008 filed a Petition requesting an SIME and attached an SIME form and copies of relevant medical records.  Among those records were a report from Michael Mullowney, M.D., in which he opined Employee's hospital admission for diverticulitis on May 10, 2007 was “more likely than not related, at least in part to chronic constipation related to chronic low back pain, which is work related.”
  Also included was Ronald J. Boisen, M.D.'s report indicating Employee had a “severe attack of diverticulitis after marked constipation in conjunction with postsurgical treatment” and her evaluation and assessment revealed “no obvious other etiology for her hospitalization and subsequent treatments.”
  Grant Roderer, M.D. wrote he provided four “interventional pain procedures,” including three injections with long-acting steroid medications for “anti-inflammatory effects.”  He noted after each injection of the steroid medication, Employee’s herpes symptoms flared.  One injection he performed without steroid medications as a “diagnostic procedure,” and Dr. Roderer noted this injection did not cause a flare in Employee's herpes symptoms.  Charles Aarons, M.D. wrote:

This regards the attack of diverticulitis that Dawn Baldwin experienced in April or May of 2007.  At that time, the patient was taking narcotics for back pain and was severely constipated.  It is quite likely that the particular attack of diverticulitis in question was triggered by chronic constipation, in turn caused by use of narcotics, which was in turn prescribed for the back pain.  Second of all, she has been plagued with attacks of recurrent herpes simplex, which occurred whenever she has received a steroid injection.  There is an obvious connection between recurrence of a chronic viral infection, such as herpes simplex and use of corticosteroids.

Similarly, Marianne Egbert, ANP, wrote she provided medical care to Employee since April 2002.  At that time, according to Ms. Egbert, Employee frequently used medications to manage constipation.  But Employee never had an episode of abdominal pain requiring medical evaluation while Ms. Egbert provided primary healthcare, she said.  Specifically, Ms. Egbert opined Employee's episode of diverticulitis in May 2007 was more probably a “secondary effect of the lumbar spine injury and subsequent necessary use of pain medications to manage her pain and recovery.”  Ms. Egbert also felt steroid medications used in treating the diverticulitis as well as “stress-related pain and disability” most probably “exacerbated and increased” Employee's herpes outbreaks.  Ms. Egbert felt the diverticulitis had “resolved” but would require a modified diet, intermittent medications, and additional “abdominal monitoring examinations” from a gastroenterologist, and “more frequent imaging studies” throughout Employee's life.  The herpes problem may resolve, she thought, but would be managed by regular use of medication Valtrex.

On September 18, 2007, Dr. Aarons clarified Employee's hospitalization for diverticulitis “could have been a complication of taking chronic narcotics for chronic back pain, although there is no way to definitely prove this.”  He further averred the diverticulum is “underlying” but the chronic constipation that may have caused the diverticulitis “was probably caused by the narcotics.”

Also attached to the SIME form were reports provided by Employer’s evaluators or other treating physicians responding to Employer's queries.  On March 18, 2008, Nurse Case Manager Tracy Davis wrote Timothy Cohen, M.D., at Employer's request.  In his March 18, 2008 response, Dr. Cohen checked some blocks, signed and dated the letter stating in respect to Employee's L4-5 surgery she was “medically stable.”  Dr. Cohen did not feel Ms. Baldwin's work with Employer was “the substantial cause” of her diverticulitis and subsequent need for medical treatment.
  

Employer's medical evaluator (EME) Steven Marble, M.D., saw Employee on February 23, 2008.  In respect to Employee's lumbar spine symptoms, he was unable to identify any lumbar pathology which he felt was causally related to the December 11, 2006 lifting incident.  Dr. Marble questioned whether Employee had been previously symptomatic, notwithstanding her denials.  If it turned out she in fact was without similar pre-existing symptoms, he would conclude Employee sustained an L4-5 “disk disruption” as a result of the work-related injury.  He noted Dr. Cohen's operative findings were “very benign” and consequently he performed no discectomy but merely performed “posterior decompression.”  Dr. Marble felt the disk decompression was clearly “due to the pre-existing condition.”
  In regard to Employee’s cervical and thoracic spine symptoms, Dr. Marble opined the work-related injury was not the substantial cause of any symptoms, need for medical treatment, or any disability.  He noted Employee attributed her cervical, thoracic and right upper extremity symptoms to a post-work-related-injury motor vehicle accident, and he felt medical records supported her position.
  In respect to the L4-5 disk condition, Dr. Marble felt if one assumed the disk disruption resulted from the work-related injury, that injury would warrant medical follow-up by a spine specialist on a monthly basis for the next year.  He also opined it would be reasonable for Employee to receive a second surgical opinion regarding the potential need for L4-5 discectomy.

In respect to diverticulitis, Dr. Marble explained Employee did not currently have diverticulitis, but had underlying and pre-existing diverticulosis.  He could not state “with a degree of medical confidence” Employee's May 2007 diverticulitis bout was causally related to her December 11, 2006 injury.  Dr. Marble felt there were “too many other factors to consider,” including Employee’s history of eating “crunchy peanut butter and seeds,” a consumption which he averred “classically” brings on diverticulitis.  Dr. Marble conceded the records clearly reflect a history of constipation preceding the diverticulitis but noted that raised the question, “what was causing the constipation?”  Dr. Marble felt the records showed Employee was actually “weaning off her narcotics at that point.”  She was also taking a “constellation of psychotropic drugs” and there was apparently confusion concerning exactly what Employee was taking.  Antidepressants, for example, frequently cause constipation he said.  In summary, Dr. Marble noted a number of factors could and likely did contribute to Employee's constipation and diverticulitis.  Considering all the factors he mentions, he could not state the work-related injury was the substantial cause.  He recommended “expert review” by an “internist and pharmacist.”  He clarified Employee's work injury was “obviously not the cause of her diverticulosis” and it would not be a cause of “future diverticulitis.”

In reference to continuing medical care, Dr. Marble disapproved all medical modalities Employee’s physicians had suggested and felt Employee should transition to an independent exercise program.  He felt her current medication regimen was reasonable but noted the only medication currently indicated and related to this claim is Norco.

In Dr. Marble’s opinion Employee was currently capable of performing modified duty work of the sedentary level with some sitting restrictions.  These would be temporary restrictions.  He did not feel she could ever return to unrestricted work as a veterinary technician, her job at time of injury.  Dr. Marble indicated Employee's prognosis for complete recovery would be considered “poor.”  As of February 23, 2008, Dr. Marble found Employee reached the point of “medical stability.”  Pursuant to the American Medical Association Guides the Evaluation of Permanent Impairment, 5th Edition, Dr. Marble assigned a DRE lumbar category III PPI rating of 10% for the low back injury.
  Lastly, Dr. Marble opined the work-related injury was not the substantial cause of Employee's herpes condition.

In response to Employer's request for an SIME, Employee objected.  Employee argued “Dr. Bald’s”
 February 23, 2008 report did not dispute the treating physicians’ opinions regarding the diverticulitis condition.  Employee noted the EME did not rule out the contributing affects of Employee’s surgery and prescription medications vis-à-vis her diverticulitis.  Employee also averred the EME did not address Employee's herpes simplex condition.

The parties subsequently came to an agreement, and filed a Partial Compromise and Release 
(C & R) with the Board on June 25, 2008.  In the “dispute” section, the parties set forth their respective positions as follows:

There is a bona fide dispute between the parties.  It is the position of Ms. Baldwin that her on-the-job injury was the substantial factor in her flares of her herpes condition and in her development of diverticulitis.  She relies on the opinions of the majority of her treating physicians in support of this position.

On the other hand, it is the position of the employer and carrier/adjuster that the employee's on-the-job injury was not the substantial cause in her diverticulitis condition, or her flare of her herpes.  They base their position on the opinion expressed by EIME physician Steven Marble, M.D. and the employee's surgeon, Timothy Cohen, M.D.

In further respect to disputes, the C & R provided:

The parties agree that a number of disputes or potential disputes may exist or arise as a result of Ms. Baldwin's on-the-job injury.  The parties agree that the disputes set forth herein reflect existing and potential disputes in that the disputes set forth herein may not encompass all disputes which could arise as a result of the on-the-job injury.  The parties agree that the purpose and effect of the Partial Compromise and Release is to resolve all disputes which have or may arise as a result of Ms. Baldwin's on-the-job injury.  The parties contend that this Partial Compromise and Release is in the best interest of the employee, since she does not wish to be obligated to litigate this matter.  There is a bona fide dispute between the parties regarding the above-referenced issues.  The employee desires to compromise this case since she does not wish to litigate this matter.  The employee recognizes she could receive substantially less compensation in the event the dispute was submitted to the Compensation Board.  The employer and carrier/adjuster recognize that the applicant’s claim for compensation could result in an award in excess of the amount of the settlement.  Therefore, with these factors in mind, the parties desire to avoid further litigation and other expenses related to this claim and proceed with this settlement agreement.

Employee agreed to waive her entitlement to past, present, and future temporary total disability, temporary partial disability, permanent partial impairment, permanent total disability and vocational rehabilitation/reemployment benefits associated with her herpes condition.  She also agreed to waive her entitlement to future medical benefits solely for the herpes condition.  In return, Employer agreed to make payment for past disputed medical bills from the date of injury to “the present” for herpes treatment, subject to fee schedule and frequency standards limitations imposed in the Act and the Board's regulations.
  Similarly, Employee waived the same benefits in respect to her diverticulitis condition, (with the notable exception of PPI and future medical care).
  In return, Employer agreed to pay past disputed medical benefits from the date of injury “to present” for treatment of Employee's diverticulitis, subject to limitations imposed in the Act and the Board's regulations in reference to frequency standards and fee schedules.

Most notably, and the crux of Employee's opposition to Employer's current SIME request in this case, is the following provision:

The employer and carrier/adjuster will rescind their controversion relative to the diverticulitis treatment; however, they do not waive the right to assert any future defenses, file future controversions, or request an SIME evaluation, relative to the diverticulitis condition based on new evidence.

In the “Release of Future Liability Section,” the parties agreed as follows:

It is agreed that the employee's condition and disability, including any condition and disability which arose prior to the occurrence referred to herein, or which is unknown at the present time and which may arise in the future, or [sic] may be continuing and progressive in nature, and that the nature and extent of such condition and resulting disability may not be fully known at this time.

Notwithstanding the above, the parties mutually agreed to waive any right they may have to set aside their settlement agreement based upon “a mistake of law or upon any change condition or circumstance.”
  The parties further agreed neither Employer nor its carrier/adjuster nor any of its representatives made any representations concerning the rights or benefits to which Employee may or may not be entitled.
  The agreement notes Employee has an attorney who made her aware of her rights and benefits under the Act and was involved in negotiating the settlement.  The parties agreed Employee's attorney agreed the settlement represented a fair and equitable settlement.

The parties signed and dated the settlement agreement; the Board approved it on June 25, 2008.
 Shortly thereafter, Employee's attorney withdrew.

On July 21 2008, Employee saw Dr. Aarons again for evaluation.  She sought referral to chiropractor David Mulholland, D.C., who, according to Dr. Aarons’ record, “evidently is the only practitioner ready and willing to do a disability evaluation for diverticular disease in Anchorage.”  Dr. Aarons noted none of the gastrointestinal doctors would do it and Dr. Levine was unwilling to do it because he lacked experience.  Dr. Aarons gave Employee a hand-written referral to Dr. Mulholland for the sole purpose of a “disability evaluation.”

On July 29, 2008, Dr. Marble reviewed a curriculum vitae for Herbert Salomon, M.D.  Dr. Marble opined Dr. Salomon was qualified to perform an EME relative to the diverticulitis issue.

On August 5, 2008, Dr. Mulholland evaluated Employee.  He set forth his subjective and objective history, and gave the following assessment: 1) status, post lumbar disc decompression, requiring residual pain management, and 2) post medication induced diverticulitis.
  Using the AMA Guides 6th Edition, Dr. Mulholland stated Employee's impairment fits the “regional grid” found on page 107.  Based on Employee's severity, Dr. Mulholland opined Employee had a “Class 2” impairment, with a baseline of 16% whole person.  He modified this base rating based upon Employee's history, physical findings and objective test results.  Based on Employee's history, Dr. Mulholland noted she had frequent, moderate or occasional severe symptoms of upper digestive tract disease and required daily medications and appropriate dietary restrictions.  This resulted in “class three,” grading her one “grade higher.”  The fact Employee has maintained her weight at a desirable level graded her at “class one,” one “class lower.”  Dr. Mulholland noted objective test results documented in Dr. Aaron's literature confirmed “moderate anatomical functional loss,” graded as “class two.”  These findings created “no net gain or loss” in her default rating and Dr. Mulholland awarded a 16% whole person impairment.  He could find no reason to apportion this impairment for preexistence and related it solely to complications of medications.

On August 19, 2008, Employee saw EME Dr. Salomon -- an internal medicine, gastroenterologist.  He reportedly reviewed “less than three inches” of medical records.  He took a history and performed a physical examination.  Dr. Salomon's impression was a back injury on December 11, 2006, a motor vehicle accident on August 2, 2007, sigmoid diverticulitis with inpatient treatment on May 10, 2007 through May 15, 2007, gastroesophageal reflux disease, gastric ulcer, and hypothyroidism greater than 20 years per patient history.  Dr. Salomon explained the genesis of diverticulosis.  He indicated no studies showed constipation caused diverticulosis.  There was a correlation however between diverticulosis and “increasing age.”  He opined 10% to 25% of people over age 50 have diverticulosis.  Most of these people are asymptomatic.  Dr. Salomon explained when a diverticula becomes inflamed, diverticulitis results.  Though serious cases may require hospitalization and even surgery, most people are managed as outpatients.

Dr. Salomon noted no studies show what causes diverticulosis or diverticulitis.  He averred “constipation by itself” has never been shown to cause diverticulitis.  Similarly, eating foods with seeds has never been shown to cause diverticulitis.  The National Institutes of Health’s digestive disease website “lists the avoidance of seeds in people with diverticula disease as a myth.”
 Consequently, Dr. Salomon took issue with healthcare providers who claimed Employee's diverticulosis arose as a consequence of the constipation caused by her narcotics.  He also opined the records show Employee was decreasing narcotic levels prior to her hospitalization, which should have caused less constipation.  He wondered whether her pre-2006 history would show significant issues concerning abdominal pain, reflux and other conditions.  Dr. Salomon suggested obtaining any additional, prior medical records to ferret out the history.  He did not feel Employee's reflux disease was work related but conceded the gastric ulcer condition may be related to the nonsteroidal agents prescribed for her back pain.  In conclusion, Dr. Salomon opined her diverticulitis had “nothing to do with her back injury” or the medication used to treat it.

Except for the gastric ulcer, Dr. Salomon had no recommendations for any ongoing medical care as he felt all other conditions were not work-related.  The gastric ulcer was medically stable and, according to him, “should not be a problem in the future” as long as Employee does not use medications which can harm the “gastric mucosa.”  He would impose no physical restrictions on Employee.  Dr. Salomon felt Employee did not sustain any ratable PPI with respect to her gastrointestinal conditions.  He felt any provider without specific training in gastroenterology would not be “an optimal choice” for establishing impairment ratings for chronic or acute diverticulitis.  He would not comment specifically on the PPI evaluation because he did not have Dr. Mulholland’s curriculum vitae to review.
  Dr. Salomon noted there was a “temporal relationship” between being on medications and having constipation.  However, he opined a “temporal relationship is not a causal relationship.”

On September 25, 2008, Employee's counsel again entered an appearance.
  On October 17, 2008, Employee filed another claim requesting TTD from February 23, 2008 and continuing, PPI, medical and related transportation costs, penalty, interest, and attorney's fees and costs.  Specifically, Employee requested medical and transportation costs for her diverticulitis condition “per the 6/25/08 Order.”
  She requested PPI for diverticulitis greater than 0%, a penalty and interest for late paid medical benefits per the “June 25, 2008 order,” TTD for Employee's low back, and attorney's fees and costs on all the above.
  Employer answered Employee's claim on November 10, 2008.  Citing extensively from the C & R's language, Employer noted Dr. Salomon's October 22, 2008 EME report relative to the diverticulosis condition and Employer’s controversion based upon that opinion.  Accordingly, Employer denied Employee's claim based upon its medical evidence.

Employer filed a Petition for an SIME and attached another SIME form and associated medical records, on October 20, 2008.  Employer's petition stated: “A dispute exists between the employee's attending physician and the EIME physician relative to issues as set forth on the attached SIME form.  An SIME evaluation is warranted on these issues.  See attached SIME Form.”
  On its SIME form, Employer listed six opinions from Employee's attending physicians, as set forth in detail, supra.  To dispute those opinions, Employer also listed three opinions including one from attending physician Dr. Cohen and opinions from its two EME physicians, Drs. Marble and Salomon.  Employer listed issues in dispute to include causation, treatment, functional capacity and degree of impairment.  The PPI issue related to both diverticulitis and Employee's low back.  Employer requested a gastroenterologist and physiatrist.  Employer also attached all relevant medical records.

On October 22, 2008, Employer filed a Controversion Notice based upon Dr. Salomon's report of August 19, 2008.  Citing specific comments from Dr. Salomon's report, Employer denied all medical, disability, PPI, and vocational rehabilitation benefits associated with diverticulosis/diverticulitis, hypothyroidism, and reflux disease.  Employer also controverted all forms of disability, PPI and vocational reemployment benefits associated with Employee's gastric ulcer condition.   The parties apparently could not agree on the SIME, so they stipulated to the Board deciding the issue at hearing on February 4, 2009.

At hearing, both parties filed well-written and very helpful briefs.  Consistent with its briefing, Employer argued the issue before us was “straightforward.”  There was a medical dispute between the attending physicians and the EME physicians concerning diverticulitis causation and PPI.  Employer noted in the C & R it “reserved its right to controvert” diverticulitis subject to “new evidence.”  Employer averred it knew there was an “ongoing dispute” when it settled the case.  Employer noted about a month following the Board's approval of the C & R, Dr. Aarons referred Employee to Dr. Mulholland for a PPI rating.  It averred, as a result of that referral, Employer’s EME Dr. Marble referred the matter to Dr. Salomon for a similar opinion.  Employer averred the Mulholland rating and the Salomon rebuttal opinion constitutes “new evidence,” bringing the matter squarely within the terms set forth in the C & R.  Lastly, Employer argued Employee should have included “specific language” stating appropriate parameters for “new evidence” in the C & R, had she wanted such language.

By contrast, Employee in essence argued she was misled by the agreement.  Employee believed the parties had a Board-approved agreement on June 25, 2008, which required Employer to pay for medical care and other benefits related to diverticulitis, including a PPI rating.  Employee relied upon Price v.  Arctic Slope Regional Corporation,
 as support for her argument that controversion of medical benefits after a compromise and release agreement is “invalid” if the controversion is not based on “new,” objective evidence.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.   EMPLOYEE'S OBJECTION TO EMPLOYER’S SIME REQUEST:

At the time of Employee’s injury, AS 23.30.012 provided for our review of settlement agreements:

(a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.  

(b) The agreement shall be reviewed by a panel of the board if the claimant . . . is not represented by an attorney licensed to practice law in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter, and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  A lump-sum settlement may be approved when it appears to be to the best interest of the employee. . . . 

Our regulation, 8 AAC 45.160(e), provides:


An agreed settlement in which the employee waives medical benefits, temporary or permanent benefits before the employee's condition is medically stable and the degree of impairment is rated, or benefits during rehabilitation training after the employee has been found eligible for benefits under AS 23.30.041(g) is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest.  In addition, lump-sum settlement of board-ordered permanent total disability benefits is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of evidence that the lump-sum settlement is in the employee’s best interests. 

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.120 provides a “presumption of compensability” for Employee's injuries and states in part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .”  The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from a work-related injury or treatment for that injury occur, subsequent treatments may be compensable; Employer may be liable for continuing benefits under §095(a).
  

In combination with §120’s presumption of compensability, 8 AAC 45.160 requires us in reviewing a settlement agreement to presume a waiver of medical and in some cases vocational rehabilitation benefits is not in the employee’s best interest.  AS 23.30.012 requires us to approve a waiver of permanent benefits for a lump-sum payment only if the record demonstrates the settlement is in the employee’s best interest.  

In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed us to carefully consider settlement agreements, noting courts treat these releases differently than they would a simple tort liability release.  In Olsen Logging Co. v. Lawson,
 the Court noted pursuant to AS 23.30.012, approved settlement agreements “have the same legal effect as awards, except that they are more difficult to set aside.”
  We conclude at the time we consider a proposed agreed settlement, we must have evidence to overcome the presumption that waiver of future medical benefits or lump sum settlements is against the employee's best interest.  Although an employee's belief concerning whether the settlement is in his or her best interest is not controlling, we consider it as one piece of evidence in reaching our decision.
  AS 23.30.135 gives us an affirmative burden to determine the parties’ rights; we also note AS 23.30.155(h) mandates we follow such procedures as will “best protect the rights of the parties.”  We have consistently followed the court's instruction, and closely scrutinized settlements,
 and on occasion ordered independent medical examinations.
 

In the instant case, Employee objects to the SIME petition and relies upon Price as support for its argument Dr. Salomon’s opinion is not “new evidence,” and therefore cannot form the basis for an SIME.  Though we have concerns Employee may not have settled under the terms to which she agreed in June 2008, had she known Employer would hire an expert and controvert benefits related to her diverticulitis barely two months following the settlement, (i.e., Employee may not have felt it was in her best interest to settle) we distinguish Price from this case.  In Price, the Board said:

In a Compromise and Release (“C&R”) agreement approved by us on December 12, 1985, we discussed the evidence and case history of the employee’s claim as follows, in part:

1.
The employee, at age 44 sustained injuries on October 7, 1980 during the course and scope of his employment with the employer. . . .   

. . .

4.
There is a bona fide dispute between the parties.  It is the position of the employee that he is permanently and totally disabled as [a] result of his industrial accident.  On the other hand, it is the position of the employer and its workers’ compensation carrier that the employee is only partial [sic] disabled and that he is physically able to return to some type of employment.

5.
In order to resolve all disputes between the parties with respect to compensation rate or compensation for disability, regardless of whether the same be temporary total, temporary partial, permanent partial, permanent total, or vocational rehabilitation compensation under AS 23.30.191[sic] to which the employee might be presently due or might become due at any time in the future under the terms of the Alaska Workers’ Compensation Act. . . .  The annuity of $2,400.00 per month provides the employee with full permanent total disability compensation for life.  It is agreed that the employer and its workers’ compensation carrier shall be responsible under the Alaska Workers’ Compensation Act for reasonable and necessary medical expenses incurred and attributable to the incident referred to herein. . . . (footnotes omitted).

The Price Board found the employee continued to receive medical care through 2008.  The Board's further factual findings included:

At the employer’s request, orthopedic surgeon Stephen Fuller, M.D., reviewed and evaluated the employee’s medical records on October 24, 2007.  In his report, Dr. Fuller reviewed the other physician’s medical records, provided interlinear criticism of those records which ascribed significance to the employee’s work injury, and concluded with his own reinterpretation.  Dr. Fuller indicated he believed the employee suffered a minor lumber strain in his 1980 work injury, which fully resolved within 30 days, by November 4, 1980.  Dr Fuller gave the opinion that the employee’s present condition is the result of a pre-existing degenerative condition, attributable to his personal genetics, and unrelated to his work injury.  

Based on the report of Dr. Fuller, the employer issued a Controversion Notice dated February 4, 2008, denying any additional medical benefits. The employee filed a Workers’ Compensation Claim dated March 3, 2008, requesting PTD benefits.  The employer filed a Controversion Notice and Answer, dated April 1, 2008, denying the claim (footnotes omitted).

Mr. Price filed a Petition asking the Board to “invalidate” the controversion, which was based on Dr. Fuller's opinions.  At hearing, Mr. Price argued the “controversion of February 4, 2008 is invalid because it is contrary to the position the employer took in its C & R in 1985.”  He also asserted the Board relied upon the employer's representations in 1985 in the settlement agreement when the Board reviewed it, and approved it, finding it in Mr. Price's best interests.  Lastly, Mr. Price argued “the employer should not be able to change its position, now asserting the employee was not at all disabled or entitled to benefits, contrary to the terms of the approved and binding C & R.”  The Price Board agreed with this argument and found:
The opinion of Dr. Fuller and the employer’s February 4, 2007 Controversion Notice are based on an assertion that the employee had fully recovered from his work injury within 30 days, and that his injury was not at all compensable at the time of the C & R.  This denial of benefits is based only on the retroactive reinterpretation of other physicians’ medical records, examinations, findings, and opinions by a physician retained by the employer for litigation purposes.  Dr. Fuller did not examine the employee or produce any new objective evidence, but layered his own interpretation and criticism over the work, records, and opinions of nearly three decades of treating physicians.   

Although we have repeatedly recognized an employer’s right to exercise defenses to medical benefit claims raised following a C & R which preserves medical care, the instant case presents a unique issue, and is a case of first impression.  We find Dr. Fuller’s opinion and the controversion relying on that opinion represent a fundamental abandonment of the position presented to us as the basis for approving the C & R.  Essentially, the employer now asserts that there was no compensable condition at all within 30 days of the employee’s injury, negating the possibility of work-related reasonable and necessary care.  This change in position is not based on any discovery of new objective evidence, or examination, or direct evaluation of the employee.  This strikes at the heart of our ability to meet our responsibility to determine the best interest of injured workers in approving C & Rs.  If the parties are able to reverse their fundamental represented positions without any significant new objective evidence, we would not be able to give credence or weight to those representations, rendering a responsible finding of ‘best interest’ difficult or impossible.  Because we must rely on the good faith representations of the parties in meeting our statutory duty under AS 23.30.012, we must regard our order approving a C & R as binding the parties to the fundamental legal positions they have taken before us, in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.  Consequently, on the specific facts of this case, we cannot consider the February 4, 2007 Controversion Notice as valid (footnotes omitted).
As mentioned supra, on page 15, though the instant case raises some concerns, as discussed more fully infra, we find Price distinguishable on many grounds, including: 

First, we find Price involved a petition to strike a controversion as “invalid”; in the instant case, Employer requests an SIME based upon medical disputes.  Price is a case of first impression limited to its “unique” facts; by contrast, SIME requests are routine generally and Board decisions ordering them are prolific.

Second, we find in Price the EME was simply a record review and reevaluation; here by contrast we find the post-settlement medical information resulted from an actual examination by Employer's medical specialist.  

Third, based upon the cited portions from the Price settlement agreement we cannot determine whether or not the employer in Price reserved its rights specifically to controvert based upon new evidence; in the present case, we find Employer specifically retained its right to controvert future benefits based upon “new evidence.”  We find the parties here did not specify or define what constitutes “new evidence” for purposes of their settlement agreement.  We find the parties did not specify any time limitations or deadlines for Employer to develop “new evidence.”  Furthermore, we find Employer's EME with Dr. Salomon was a direct response to Employee's visit with Dr. Mulholland to obtain a PPI rating.  Consequently, we find it incongruous for Employer to reserve its right to an SIME with Board approval, and then for the Board to deny its SIME request based upon the date of an EME giving rise to a medical dispute.  

Fourth, we find in Price the employer took a position diametrically opposed to that taken in its settlement agreement presented for Board approval; by contrast, here we do not find Employer's Petition for an SIME contrary to the overall position it took in the settlement agreement.  We find Employer specifically reserved its right to request an SIME.  We further find no evidence Employer waived its right to an EME.  Therefore, we find Employer did not have a “fundamental abandonment” of its representations set forth in the settlement agreement.

Fifth, the Price Board found no objective, new medical evidence to support the employer's controversion; by contrast, in the instant matter we find Dr. Salomon’s opinion is new, objective, medical evidence sufficient to create the medical dispute needed for an SIME.

Sixth, we find the Price Board found the employer fundamentally changed its position with no objective evidence and changed its representations made to the Board in the settlement agreement; here, however, we find Employer's actions post-settlement consistent with its reserved rights in the settlement agreement.  In other words, though in Price and in the instant case both employers appear to change their positions concerning compensability, we find the two settlement agreements differ because in Price the employer had no objective medical evidence with which to controvert and altered its representations made to the Board, while in the instant matter Employer specifically reserved its right to obtain new evidence, did so, and acted consistent with its representations set forth in the Board-approved settlement.  

Therefore, we conclude the instant matter is distinguishable from Price, and we decline to rely upon Price's holding.  Notwithstanding our findings and conclusions, we note this case may have a chilling effect on employees’ willingness to resolve cases through settlement, and may result in the Board scrutinizing some settlement agreements even more than is currently done.  Parties in the future will need to carefully delineate the parameters of their settlement agreements and clarify and define terms which may be subject to later dispute.  For example, we may determine employees have the need to know the employer may controvert their claim the day after the Board approves a settlement agreement.  With that additional knowledge, an employee may determine such a settlement is not in his or her best interest and decline our approval.  Nevertheless, based upon our review of this record, settlement agreement, post-settlement medical records, Petition for an SIME, and the parties’ respective arguments, we reject Employee’s objection to the SIME.  

II.   EMPLOYER'S PETITION FOR AN SIME:

We next consider whether the facts otherwise justify an SIME.  We shall rely upon AS 23.30.135(a) and AS 23.30.155(h), cited supra, in addition to AS 23.30.095(k) which provides, in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the Employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.110(g) states in pertinent part:

An injured Employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  . . .

Our regulation at 8 AAC 45.092(g) provides in relevant part:

If there exists a medical dispute under in AS 23.30.095(k), . . . (3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

. . .

(B) the board on its own motion determines an evaluation is necessary.

When deciding whether to order an SIME, the Board in its discretion typically considers the following general criteria:

A.   Is there a medical dispute between Employee’s physician and Employer’s independent medical evaluator?

B.   Is the dispute significant?

C.   Will a SIME physician’s opinion assist the Board in resolving the disputes?

We have consistently found, and we again find, §095(k) is procedural and not substantive for the reasons outlined in Deal v. Municipality of Anchorage.
  We find we have wide discretion pursuant to §095(k) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims pursuant to §135(a).  In most cases, to justify ordering an SIME under §095(k) the medical dispute must be “significant.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,
 addressed our authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it said:

[t]he statute clearly conditions the Employee's right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the employer.

The AWCAC further noted in dicta that before ordering an SIME, the Board has historically found the medical dispute significant or relevant to a pending claim or petition, and the SIME would assist us in resolving the dispute.
  Under either §095(k) or §110(g), the AWCAC noted in dicta the purpose for ordering an SIME is to assist the Board; it is not intended to give Employee an additional medical opinion at Employer’s expense when Employee disagrees with her own physician’s opinion.
  We find §095(k) gives us broad discretion to order an SIME when we find a relevant medical dispute.

A.   ARE THERE MEDICAL DISPUTES?

First, we find there are medical disputes in this case.  We find Employer's most recent SIME form specifically lists the medical opinions and disputes between Employee's listed attending physicians (Drs. Boisen, Roderer, Aarons, ANP Egbert, Mulholland, and Levine) and EME doctors upon whom Employer relies (Drs. Marble and Salomon).  

We find Dr. Mullowney opined Employee's hospital admission for diverticulitis on May 10, 2007 was “more likely than not related, at least in part to chronic constipation related to chronic low back pain, which is work related.”
  We find Dr. Boisen indicated Employee had a “severe attack of diverticulitis after marked constipation in conjunction with postsurgical treatment” and her evaluation and assessment revealed “no obvious other etiology for her hospitalization and subsequent treatments.”
  We find Dr. Roderer provided four “interventional pain procedures,” including three injections with long-acting steroid medications for “anti-inflammatory effects.”  We find based upon his reports, after each injection of steroid medication, Employee’s herpes symptoms flared.  We find one injection he performed without steroid medication as a “diagnostic procedure,” did not cause a flare in Employee's herpes symptoms.  We find Dr. Aarons opined:

It is quite likely that the particular attack of diverticulitis in question was triggered by chronic constipation, in turn caused by use of narcotics, which was in turn prescribed for the back pain.  Second of all, she has been plagued with attacks of recurrent herpes simplex, which occurred whenever she has received a steroid injection.  There is an obvious connection between recurrence of a chronic viral infection, such as herpes simplex and use of corticosteroids.

Similarly, we find ANP Egbert maintained Employee never had an episode of abdominal pain requiring medical evaluation while Ms. Egbert provided primary healthcare and opined Employee's May 2007 diverticulitis was more probably a “secondary effect of the lumbar spine injury and subsequent necessary use of pain medications to manage her pain and recovery.”  We find ANP Egbert also said steroid medications used in treating the diverticulitis as well as “stress-related pain and disability” most probably “exacerbated and increased” Employee's herpes outbreaks.  We find ANP Egbert suggested the diverticulitis would require a modified diet, intermittent medications, and additional “abdominal monitoring examinations” from a gastroenterologist, and “more frequent imaging studies” throughout Employee's life, and would be managed by Valtrex.

We find Dr. Aarons offered Employee's hospitalization for diverticulitis “could have been a complication of taking chronic narcotics for chronic back pain. . . .”  We further find he averred the diverticulum is “underlying” but the chronic constipation that may have caused the diverticulitis “was probably caused by the narcotics.”

By contrast, we find EME Dr. Salomon explained diverticulosis’ genesis and indicated no studies showed constipation caused diverticulosis, there was a correlation however between diverticulosis and “increasing age,” 10% to 25% of people over age 50 have diverticulosis, and most of these people are asymptomatic.
  We find Dr. Salomon noted no studies show what causes diverticulosis or diverticulitis and “constipation by itself” has never been shown to cause diverticulitis.
  We find Dr. Salomon disagreed with healthcare providers who claimed Employee's “diverticulosis” arose as a consequence of constipation caused by narcotics.  We find he opined Employee was decreasing narcotic levels prior to her hospitalization, which should have caused less constipation.  We find he did not feel Employee's reflux disease was work related.  We find Dr. Salomon opined Employee’s diverticulitis had “nothing to do with her back injury” or the medication used to treat it.

We find Dr. Salomon had no recommendations for ongoing medical care as he felt all other conditions (with exception of the gastric ulcer) were not work-related.  We find he would impose no physical restrictions on Employee.  We find Dr. Salomon felt Employee did not sustain any ratable PPI with respect to her gastrointestinal conditions.  We find he felt any provider without specific training in gastroenterology would not be “an optimal choice” for establishing impairment ratings for chronic or acute diverticulitis.
  We find Dr. Salomon noted there was a “temporal relationship” between Employee being on medications and having constipation but opined a “temporal relationship is not a causal relationship.”

We find the EME doctors expressly dispute the attending physicians’ opinions concerning diverticulitis and to some extent issues concerning Employee's low back condition.    Consequently, we conclude ample medical evidence in the record shows clear medical disputes.

B.   ARE THE DISPUTES SIGNIFICANT OR RELEVANT?

Second, we find the medical disputes in this case are both “significant” and “relevant.”  We find if we were to accept Dr. Solomon’s opinion on the case’s merits, Employee would be entitled to no additional worker's compensation benefits for the diverticulitis, and perhaps other conditions.   Were we to accept Dr. Marble’s opinions concerning the spinal situation, Employee might not be entitled to any additional benefits for her spine.  By contrast, were we to accept Employee's attending physicians’ opinions, we find Employee may be entitled to additional worker's compensation benefits.  In short, we find whether or not Employee is entitled to any additional benefits turns on whether her current symptoms “arose out of and in the course of the employment,” and if her employment is “the substantial cause” of her need for medical treatment and any disability.
  We find the medical disputes created by differing opinions in this case focus on salient issues of causation, treatment, functional capacity, and degree of impairment.  We find this creates a substantial, relevant, medical dispute between Employee's attending physicians and Employer's EME doctors.  Consequently, we conclude the medical disputes in this case are both relevant and significant.

C.   WILL AN SIME ASSIST THE BOARD IN RESOLVING THIS CLAIM ON ITS MERITS?

Third, we conclude an SIME will assist us in resolving Employee’s claim because the Board’s Designee, and the parties, can ask appropriate and varied questions to ferret out the medical facts bearing upon Employee’s claim.  We conclude an SIME will allow Employee and Employer to provide a detailed, accurate history of Employee's medical situation and work place experience through both Employee’s verbal report to the SIME physicians, and through her medical records, which will further clarify the history.  We conclude an SIME will likely provide expert clarification of these issues, and be of great benefit to us when we decide this case on its merits.  We therefore conclude we will order an SIME.  

An SIME must be performed by a physician on our list, unless we find the physicians on our list are not impartial.
  We agree with Employer's recommendations and find a medical doctor with a specialty as a physiatrist and another physician with a specialty in gastroenterology are best suited to perform this SIME because we find the medical issues vary and require differing expertise.  If a Board Designee selected SIME physician believes a referral to some other specialty is warranted, he or she may make that referral and our Designee will make appropriate arrangements.

We direct the Board’s Designee to promptly schedule an SIME within 30 days of this decision's date and we select dates for the parties to submit medical records and suggested questions.
  We direct our Board Designee to include as issues for the SIME panel: “causation” of the diverticulitis, “the amount and efficacy of the continuance of or necessity of treatment” for the diverticulitis and spinal conditions, “functional capacity,” and “degree of impairment” for both the diverticulitis and lumbar conditions.   The parties may agree to other SIME issues to save time and expense, and our Designee may, in her discretion, find other disputed medical issues, not previously noted by either party, to add to the evaluation as set forth in §095(k).  We will retain jurisdiction to resolve any disputes.

ORDER
1. Employee shall attend an SIME with a physiatrist and a gastroenterologist from our list in conformance with this decision, under AS 23.30.095(k) and AS 23.30.110(g).  The Board’s Designee shall use discretion to select the SIME physicians and shall advise the selected physicians that he or she may refer Employee to another listed SIME physician of a different specialty if necessary.

2. An SIME shall be conducted regarding “causation” of the diverticulitis, “the amount and efficacy of the continuance of or necessity of treatment” for the spinal condition and the diverticulitis, “functional capacity,” and “degree of impairment” for both the diverticulitis and lumbar conditions and any other medical issues in dispute identified by our Designee, or those to which the parties may otherwise agree.  We direct our Designee, with the parties’ assistance, to prepare the medical record for the SIME physicians, in accord with 8 AAC 45.092(h), and to schedule the SIME within 30 days of this decision’s date.  

3. The parties shall proceed under 8 AAC 45.092(h) as follows:

a. All filings regarding the SIME shall be directed to Workers’ Compensation Officer Faith White’s attention.  Each party may submit up to 15 questions for each physician within 10 days from the date of this decision.  The parties, upon submitting their questions, shall identify the physician to whom the questions are addressed.  These questions may be used in the letter to the SIME physician in accordance with current Board policy.  The questions should relate to the issues currently in dispute under AS 23.30.095(k), listed in paragraph three above.  If subsequent medical disputes arise prior to the Board’s contact with the SIME physician, the parties may request the Board address additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  The Board will then consider whether to include these issues.

b. Employer shall prepare three copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in three binders and serve the binders upon Employee with an affidavit verifying the binders contain copies of all the medical records in Employer’s possession regarding Employee.  This must be done within 10 days from the date of this decision. 

c. Employee shall review the binders.  If the binders are complete, Employee shall file the binders with us within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in Employee’s possession.  If the binders are incomplete, Employee shall prepare four copies of the medical records missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file three of the supplemental binders with the Board, the three sets of binders prepared by Employer, and an affidavit verifying the completeness of the medical records.  Employee shall serve the fourth supplemental binder upon Employer, together with an affidavit stating it is identical to the binders filed with the Board.  Employee shall serve Employer and file the binders within 20 days from the date of this decision.  

d. If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the Board, the party shall prepare four supplemental binders, as described above, with copies of the additional records and depositions.  The party must file three of the supplemental binders with the Board within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the Board, within seven days after receipt.

e. The parties shall specifically identify the film studies which have been done, and which films Employee will hand carry to the SIME.  Employee shall prepare the list, and serve it on Employer within 10 days from the date of this decision.  Employer shall review the list for completeness.  Employer shall file the list with us within 20 days from the date of this decision.

f. Other than the film studies which Employee hand carries to the SIME, and Employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the Board.

g. If Employee finds it necessary to cancel or change the SIME appointment date or time, Employee shall immediately contact Workers’ Compensation Officer Faith White and the physician’s office.
4. We reserve jurisdiction to resolve any disputes.

Dated at Anchorage, Alaska on March 16, 2009.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW
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