IN RE MICHAEL D. REYNOLDS D/B/A WOOLIES


ALASKA WORKERS' COMPENSATION BOARD
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           P.O. Box 115512
Juneau, Alaska  99811-5512

	IN THE MATTER OF THE PETITION
FOR A FINDING OF THE 

FAILURE TO INSURE 

WORKERS’ COMPENSATION

LIABILITY AND ASSESSMENT 

OF A CIVIL PENALTY  

AGAINST
MICHAEL D. REYNOLDS D/B/A 

WOOLIES,

                            Employer,

                                 Respondent.  
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	FINAL DECISION AND ORDER

AWCB Case No.  700002293
AWCB Decision No.  09-0061
Filed with AWCB Anchorage, Alaska

on March 26, 2009


We heard this matter at Anchorage, Alaska on March 11, 2009.  Michael Reynolds, owner of Woolies, represented the employer (“employer”).  Rhonda Gerharz, Investigator for the Fraud Investigation Section of the Alaska Department of Labor and Workforce Development, represented the State of Alaska (“Division”).   We closed the record at the hearing’s conclusion on March 11, 2009.


ISSUES
1. Has the employer failed to file proof of workers' compensation liability insurance, pursuant to AS 23.30.085(a)?

2. Has the employer failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a)?

3. Shall the Board order a civil penalty be paid under AS 23.30.080(f)?  

SUMMARY OF THE EVIDENCE
Rhonda Gerharz, Investigator for the Fraud Unit for the Alaska Workers’ Compensation Division, testified at the hearing on March 11, 2009, that the Division discovered the employer was operating without workers’ compensation insurance from August 18, 2006, through July 13, 2007, during a routine examination of Department of Labor records.  Ms. Gerharz testified the Division served the employer with a Petition for Findings of Employer’s Failure to Insure Workers’ Compensation Liability pursuant to AS 23.30.075 (“Petition”), and for Assessment of Civil Penalty under AS 23.30.080, as well as a Discovery Demand, on May 3, 2007.
  Ms. Gerharz testified the Petition accuses Michael D. Reynolds d/b/a Woolies, of being an employer, using employee labor, and having neither workers’ compensation insurance to pay workers’ compensation benefits if an employee is injured on the job, nor approval to self-insure.
  The employer received the petition and discovery demand on May 5, 2007.

Michael D. Reynolds opened Woolies on December 5, 2004, in Anchorage, Alaska.
  Investigator Gerharz testified the Department of Labor Employment Security Division (“ESD”) tax records indicate the employer paid taxes for five to ten employees from the third quarter of 2006 through the third quarter of 2007.
  Ms. Gerharz further testified the National Council on Compensation Insurance, Inc., (“NCCI”) database records for the State of Alaska indicate the employer was uninsured from August 18, 2006 through July 13, 2007.
  Ms. Gerharz testified the employer is currently in compliance with AS 23.30.075, having obtained coverage beginning July 13, 2007, more than two months after being served the petition.  The investigator testified the employer was cooperative with the Division, stating while it took the employer over a year to provide the information sought in the Discovery Demand, the employer maintained contact with the Division throughout the process, including several changes in investigator.  Ms. Gerharz testified there have been no reports of injury filed against Woolies since its inception, the employer has never been before the Board for any reason, and the employer is a small business that utilizes all part time employees.  Ms. Gerharz testified the employer’s estimated annual premium is $3,530.00, which is equal to a daily prorated amount of $9.67.
Mr. Reynolds testified he is the sole owner of the employer.  He testified the employer’s business is a wool sweater and other clothing store that also operates at fairs and markets.  He testified he agreed with the information provided by Ms. Gerharz.  He also testified he is the only person with the authority to insure the corporation.  Mr. Reynolds testified he understands he is personally, jointly and severally liable with Woolies for any compensable injuries to his employees while the business was uninsured, and he further testified he understands the penalty for his failure to insure can be as high as $1,000.00 per uninsured employee work day.  He testified his business had not been doing well financially.   Mr. Reynolds further testified the employer has operated at a loss for the last couple years and he has not received a salary in several years, as he has been unable to work due to health reasons.  Mr. Reynolds also testified he has hired Unity HR LLC to manage his business so that this situation will never occur again.  Mr. Reynolds further stated it was never his intent to go without workers’ compensation insurance, and he had always had it, but he had been away from the business for health reasons, and all of the business mail went to his business address in Anchorage while he was in Washington recovering.

Ms. Gerharz testified from August 8, 2006 to July 13, 2007, the employer utilized 756 days of uninsured employee labor.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Failure to File Proof of Insurance

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:
(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of the employer’s insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.
(b)  If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .
The Board finds the administrative records and the hearing testimony show the employer failed to provide evidence of compliance with the workers' compensation insurance requirement from August 18, 2006 to July 13, 2007.  Although this employer had opportunity to file evidence of compliance, the Board received no evidence of insurance.  The Board finds the employer is in compliance with AS 23.30.085 beginning July 13, 2007. 
Based on the hearing record, we find the employer failed to file evidence of compliance for the period from August 18, 2006 to July 13, 2007.  We conclude the employer was in violation of AS 23.30.085(a) and (b) for that period.
  We also conclude the employer is subject to the liabilities set out in AS 23.30.060(a),
 and the penalties provided in AS 23.30.070(f) for any valid claims of injury arising during the period in which it is in violation of AS 23.30.085.

II.
Failure to Insure
A petition has been filed against the employer for failure to insure for purposes of workers’ compensation.  AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for.... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year. . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.080(d) provides, in pertinent part, as follows:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075....

The Board finds, based on the testimony of Ms. Gerharz, the documents in the record, and the admissions by Mr. Reynolds, Michael D. Reynolds d/b/a Woolies is an employer.  Further, we find Michael D. Reynolds owns and operates Woolies as a sole proprietorship.  The employer has a general duty to provide workers’ compensation insurance for its employees.  The evidence shows Michael D. Reynolds d/b/a Woolies employed five to ten employees during the period between August 18, 2006 and July 13, 2007, and is subject to the Alaska Workers’ Compensation Act (“Act”).  The Board concludes the employer is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Act.  The Board finds Michael D. Reynolds d/b/a Woolies failed to insure for liability from August 18, 2006 to July 13, 2007.  

The Board finds, based on the employer’s failure to provide evidence of compliance or ceasing to be an employer during this period, we must presume, as a matter of law, the employer failed to insure or provide security as required by AS 23.30.075, from August 18, 2006 to July 13, 2007.  The employer has provided no evidence to rebut the presumption.  Based on our administrative record and Mr. Reynolds’ testimony, we find this employer failed to insure for workers’ compensation liability while still using employee labor from August 18, 2006 to July 13, 2007, and was in violation of AS 23.30.075(a).  Under AS 23.30.075(b), we conclude the employer, Michael D. Reynolds d/b/a Woolies, is directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period in which it was in violation of AS 23.30.075.

The Board finds Michael D. Reynolds d/b/a Woolies is a sole proprietorship.  Further, under 
AS 23.30.075(b), the Board finds the sole owner of the business, Michael D. Reynolds, had the authority to insure the corporation for workers’ compensation liability.  Further, the Board finds based upon his testimony, Mr. Reynolds is the individual actively in charge of the business of the sole proprietorship.  The Board finds Mr. Reynolds had the authority to insure the business or apply for a certificate of self-insurance, and he failed to do so for the period from August 18, 2006 to July 13, 2007.  Based upon the employer’s lack of coverage, the Board finds the employer has elected direct payment of compensation for any claims arising during the period when it has been in violation of AS 23.30.075.
  In addition, the Board concludes the employer will be subject to the penalties provided in AS 23.30.080 for any claims arising during the period it was in violation of AS 23.30.075, from August 18, 2006 to July 13, 2007.  

III. STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order at the request of the division prohibiting the use of employee labor by the employer until the employer insures or provides security as required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 a day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

We found above the employer has failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  The provisions of 
AS 23.30.080(d) give us discretion to consider issuing a stop work order, prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska.  Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so in the recent past, violating AS 23.30.075 and 
AS 23.30.085.  Nevertheless, the record reflects the employer has obtained coverage, and the investigator does not request a stop order.  Accordingly, we find a stop order is not necessary at present, and we decline to issue one at this time.  

IV.
ASSESSMENT OF A CIVIL PENALTY UNDER AS 23.30.080(f) FOR FAILURE TO INSURE FOR WORKERS’ COMPENSATION LIABILITY
When an employer is subject to the requirement of AS 23.30.075 and fails to comply, we may also assess a civil remedy.  AS 23.30.080(f), with an effective date of November 7, 2005, provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

At the request of the Governor’s legislative director, on July 19, 2005, the Alaska Attorney General’s office reviewed FCCS SB 130
 and explained the numerous changes in the Alaska Workers' Compensation Act, AS 23.30, and the changes in the process of adjudicating workers' compensation disputes to Governor Frank Murkowski.  The changes to AS 23.30.080(f) were explained as follows:

The second new subsection authorizes the division to petition the board for a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.  This is a civil penalty for using employee labor while uninsured, not a penalty for violating a stop work order.  This civil penalty is in addition to a fine (up to $10,000) assessed by a court upon a criminal conviction under AS 23.30.075(b).  The penalty for using uninsured employee labor may be levied in addition to penalties for stop order violations.

AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.  We find, dependent upon the facts of the case, our assessment may be between zero and $1,000.00 per day per uninsured employee.  

The Board found above, based upon Investigator Gerharz’s and Mr. Reynolds’ testimony and the administrative record, the employer used employee labor to conduct the business of Michael D. Reynolds d/b/a Woolies from August 18, 2006 to July 13, 2007.  Additionally, the Board finds the employer was uninsured for workers’ compensation liability from August 18, 2006 to July 13, 2007.  Based upon the administrative record in this matter and the testimony of Mr. Reynolds, the Board finds the employer had five to ten employees during the period from August 18, 2006 to July 13, 2007.  Additionally, we find the testimony of Mr. Reynolds, owner of Woolies, and the individual in charge of the business, to be credible.
  The Board therefore finds from August 18, 2006 to July 13, 2007, the employer used 756 days of uninsured employee labor.  

In assessing a civil penalty under AS 23.30.080(f), the Board finds compensation acts frequently provide for penalties against employers that have failed to obtain workers’ compensation insurance.
  Ordinarily, provisions providing penalties against employers will be strictly construed.
  However, in exercising our discretion in determining the civil penalty to assess, we have considered mitigating and aggravating factors and given consideration to the business’ viability, the violation’s gravity, any extent to which the employer has complied with provisions requiring worker's compensation insurance, or has otherwise attempted to remedy the uninsured employer's violation.

In the instant case, the Board finds Woolies’ business is selling wool sweaters and other clothing.  The Board finds no record of injury having been reported against the employer during the period the employer was uninsured for workers’ compensation liability and in violation of AS 23.30.075 and AS 23.30.085, or at any time since its inception.  

From August 18, 2006 through July 13, 2007, the Board finds the employer is subject to assessment of a civil penalty pursuant to AS 23.30.080(f).  The Board finds, based upon the administrative record, between August 18, 2006 and July 13, 2007, the employer failed to insure or provide insurance required by AS 23.30.075.  There were a total of five to ten uninsured employees. In assessing a civil penalty, we are not concerned only with the period of time the employer was uninsured, but also with any history of injuries.  This also gives an indication as to whether the nature of the work is dangerous.  The Board finds the maximum penalty it can assess under AS 23.30.080(f) is $756,000.00.  However, considering this case’s unique circumstances the Board finds $756,000.00 is excessive and we shall exercise our discretion to determine the appropriate penalty assessment in the instant case. 

The Board finds the employer was not aware its workers’ compensation insurance lapsed from August 18, 2006 to July 13, 2007, when the Division advised of its failure to maintain workers’ compensation coverage.  The Board finds the employer delayed in insuring for workers’ compensation liability when its failure to comply with its obligation to provide workers’ compensation insurance for Woolies’ employees came to its attention, but the employer maintained contact with the Division through the many changes in investigator and has been proactive in preventing any future lapses.  The Board finds the employer remedied its violation of AS 23.30.075 and cooperated with the Division’s investigation into its failure to insure for workers’ compensation liability.  

The Board finds the employer Michael D. Reynolds d/b/a Woolies went without workers’ compensation coverage from August 18, 2006 to July 13, 2007.  The Board finds this is an aggravating factor in imposing a penalty on the employer.  Although the Board does not find the employer’s ignorance of the circumstances surrounding acquisition of its workers’ compensation insurance a mitigating factor, the Board finds the employer was experiencing a serious health crisis which distracted and distanced him from his business’ day to day details and operations.

The Board considers the employer’s action to obtain workers’ compensation insurance, the business’ small size, the employer’s cooperation in maintaining contact with the Division, the fact the employer has only five to ten part time employees from August 18, 2006 to July 13, 2007,  the nature of the employer’s work places its employees at a low risk of injury, and the severe financial hardship a small business such as Woolies will face if the maximum civil penalty is assessed, are mitigating factors in this case.  The Board also considers the employer’s payroll size and the $3,530.00 premium per year.  Considering all the circumstances in this matter, the Board finds assessing the maximum penalty is not appropriate and the mitigating factors operate to significantly reduce the penalty rate per day per uninsured employee.

We find the employer delayed for a period of 69 calendar days in obtaining workers’ compensation insurance, which is an aggravating factor not mitigated by the employers’ health crisis.  It is every employer’s duty in Alaska to insure its employees, who bears the ultimate responsibility to insure, and who should be monitoring business expenses with sufficient diligence to know whether insurance expenses have been paid, or not.   We find the employer complied with the investigators’ requests, a factor in mitigation.  The employer, who is not new to business, was not unaware of the obligation to provide insurance, and on that basis we distinguish and decline to follow the In Re: Alexandra Mayberry/Cooker Inc. case.  We also distinguish that case on the lack of evidence of a business facing imminent closure, but instead we find here a simple lapse of business practice.     

The Board finds the maximum penalty that can be assessed based upon the evidence provided by the Division, $756,000.00, is inappropriate in light of the type of business conducted by Michael D. Reynolds d/b/a Woolies.  The Board finds the maximum penalty, if assessed by the Board and paid by the employer, will curtail and possibly end Michael D. Reynolds d/b/a Woolies ability to conduct business.  

The Board shall base its assessment of the civil penalty upon 756 uninsured employee work days.  The Board considers other cases weighing aggravators and mitigators in the penalty assessment process.  In In re Rendezvous, Inc.,
 the Board considered its previous warnings to the employer about failure to comply with the Alaska Workers’ Compensation Act and the employer’s absence from the business which also had a history of noncompliance.  The Board also considered the gravity of the employer’s offense when compared with other employers in other cases such as In re Edwell John, Jr., d/b/a Admiralty Computers,
 In re Absolute Fresh Seafoods,
 In re Alaska Sport Fishing Adventures, LLC,
 and In re St. Mary’s Assisted Living Home.
  The Board found the gravity of the employer’s offense in Rendezvous greater than in the cases set out but less serious than in In re Wrangell Seafoods, Inc.
  

In St. Mary’s Assisted Living Home,
 the employer became aware of its uninsured status based upon an employee’s injury.  Despite this knowledge, there was a time lapse between the receipt of knowledge of its uninsured status and its provision of workers’ compensation liability insurance.  The Board assessed a civil penalty of $30.00 per uninsured employee work day.
  Similarly, in Halo Salon, LLC,
 the employer became aware of its uninsured status based upon an employee’s injury and delayed in obtaining workers’ compensation insurance.  Again, the Board assessed a civil penalty of $30 per uninsured employee work day.

In Edwell John, Jr., d/b/a Admiralty Computers, the Board considered imposing a penalty for failure to insure.  The Board considered the business was one of relatively minor risk, and had no injuries during the period of operation.  The Board also considered the employer was a small business and the owner was unaware of his obligation to insure for workers’ compensation liability and when advised of his obligation, he promptly remedied his violation of AS 23.30.075.  In this case, the daily penalty rate was reduced from $1,000.00 per day to $25.00 per day for a penalty of $1,550.00.
 

In re Alaska Sport Fishing Adventures, LLC, the Board considered various factors in assessing the civil penalty.  In this case, the employer was aware it was employing employees without providing workers’ compensation coverage in violation of AS 23.30.075.  However, a variety of factors kept it from securing coverage including the employer’s bookkeeper’s illness, failure of the insurer to provide accurate quotes, and placement of employees in improper categories which prevented completion of required audit forms. 

Although AS 23.30.080(f), grants us extremely broad discretion in assessing penalties, that section sets a relatively low evidentiary trigger (a presumption of failure to insure if proof of compliance is not provided), and sets a very high maximum penalty of $1,000.00 per employee per day.   Accordingly, we have interpreted this section to reflect a legislative intent that we should normally assess a civil penalty for violations of the requirement to insure employees.
  Our decisions In re Paul Bermudez et al.
 and In re Alaska Native Brotherhood #2
 discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f).  In those decisions, we found a civil penalty of $15.00 per uninsured employee work day would be reasonable in those non-egregious cases.
  

In this case, the Board finds the facts do not support the assessment of the maximum civil penalty.  Based upon previous Board decisions regarding imposition of penalties, and considering this case’s unique circumstances, the Board finds the penalty should be reduced from $1,000.00 per day to $10.00 per uninsured employee day.  The Board shall order the employer to pay $7,560.00 as a civil penalty under AS 23.30.080(f) and in accord with AS 23.30.080(g).
  Because this is a first offense in a business with relatively low risk, the first time this employer has appeared before the Board, and we are mindful this penalty may jeopardize the business’ continued viability, we will suspend $3,780.00 of that penalty on condition the employer promptly pays the $3,780.00 balance and obtains and keeps the business’ employees insured as required by law for the next two years.  

Based on the hearing testimony, the Board hereby adopts a payment plan for the employer’s fine as follows: a first payment of $315.00 is due within seven (7) days of this decision in accord with AS 23.30.080(g).  Thereafter the employer shall pay $315.00 on the first day of the next eleven months to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.  We shall order if the employer fails to timely make the ordered payments or permits its workers’ compensation insurance coverage to lapse, the entire balance including the suspended portion of the civil penalty, shall become immediately due and payable. 

V.  
Monitoring the Employer
The employer is reminded compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority under AS 23.30.135, we direct the Division’s Fraud Unit to monitor this employer’s compliance with our order to secure insurance, and we direct the Fraud Unit to investigate this employer at least quarterly, for two years, for compliance with 
AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter.  

ORDER
1. Pursuant to AS 23.30.060, the employer, Michael D. Reynolds d/b/a Woolies, is directly liable for all compensable claims arising during the periods the employer was in violation of 
AS 23.30.075.

2. Pursuant to AS 23.30.075(b), Michael D. Reynolds is personally, jointly, and severally liable together with the corporation for any compensable claims arising during the periods the employer was in violation of AS 23.30.075.
3. The employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which the employer was in violation of AS 23.30.075.

4. Pursuant to AS 23.30.135, the Board directs the Fraud Unit of the Workers’ Compensation Division to investigate this employer quarterly, for a period of two years, to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
5. The employer shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.

6. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $7,560.00 for 756 days the employees were employed while the employer failed to insure or provide the security required by AS 23.30.075.  The Board suspends $3,780.00 of the civil penalty, and orders Michael D. Reynolds d/b/a Woolies to pay the unsuspended portion of the civil penalty in the sum of $3,780.00, upon the condition that if the employer fails to timely pay the unsuspended portion of the civil penalty assessed, fails to make timely payments under the payment plan approved by the Board, or fails to fully comply with AS 23.30.075 or other provisions of the Act during the 12 month payment plan outlined below, the entire suspended amount shall be due and owing.  
7. The Board orders Michael D. Reynolds d/b/a Woolies to pay the $3,780.00 unsuspended portion of the civil penalty pursuant to the following plan:  The employer shall make an initial payment of $315.00 within seven days after the date of service of this order upon the employer, in accord with AS 23.30.080(g).  Thereafter, the employer shall make monthly payments of $315.00 for eleven months, commencing on the first day of May 2009, with the final payment on March 1, 2010.  If Michael D. Reynolds d/b/a Woolies fails to make the initial payment within seven days of issuance of this decision and order or any of the remaining eleven payments within seven days of the monthly due date, the balance shall immediately come due and, pursuant to AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Michael D. Reynolds d/b/a Woolies in default. 

8. Payments shall be made in accord with AS 23.30.080(g), to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 115512, Juneau, Alaska 99811-5512.  The Board orders the employer to make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082. Checks must include AWCB Case Number 700002293, in addition to the AWCB Decision Number 09-0061.  Checks shall be made payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.  Pending payment of civil penalties assessed under AS 23.30.080(f) in accord with this Decision and Order, the Board shall maintain jurisdiction over this matter.

9. Pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $3,780.00 in accord with this Final Decision and Order, the Board shall maintain jurisdiction of this matter.
10. The Fraud Investigation Section of the Workers’ Compensation Division shall monitor the employer for compliance with AS 23.30.075, AS 23.30.085, and for timely payment of the civil penalty set forth herein, on a quarterly basis, for a period of not less than two (2) years.  Upon full, timely compliance by the employer as set forth herein, the Fraud Investigation Section shall, within 30 days, prepare a proposed Order of Discharge of Liability for Penalty for the Board’s approval and issuance.
Dated at Anchorage, Alaska on March      2009.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in The Matter of the Petition for a Finding of the Failure to Insure Workers’ Compensation Liability and Assessment of a Civil Penalty Against Michael D. Reynolds d/b/a Woolies employer / respondant; Case No. 700002293; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March ___, 2009.






Kimberly Weaver, Administrative Clerk II
�








� Petition, 5/4/2007.


� Id.


� USPS Track and Confirm printout.


� Alaska Corporations, Business and Professional Licensing Entity History, Business Name: Woolies.


� Alaska Department of Labor Employee Count Maintenance, and Tax Wage List by employer Woolies.


� NCCI proof of coverage search.


� AS 23.30.070(f) provides in pertinent part: “An employer who fails or refuses to send a report…shall…pay the employee…entitled to compensation…an additional award equal to 20 percent of the amounts that were unpaid when due….”


� AS 23.30.060(a) provides:  “An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment…until notice in writing of insurance…is given to the employee.”


� See AS 23.30.060.  


� 10 FS SLA 05.


� 7/19/05 Letter to the Honorable Frank Murkowski, Governor, from David W. Márquez, Attorney General; �By: Scott J. Nordstrand, Deputy Attorney General, Civil Division, at 15.


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� AS 23.30.122.


� See 101 C.J.S. Workers’ Compensation §1577.


� � HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000711&FindType=Y&SerialNum=1940106035" �Petty v. Mayor, et al., of College Park, 63 Ga. App. 455, 11 S.E.2d 246 (1940)�.  


� In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006); In Re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055(March 6, 2006).





� Cited above.


� AWCB Decision No. 06-0113(March 8, 2006).


� AWCB Decision No. 07-0014(January 30, 2007).


� AWCB Decision No. 07-0040 (March 1, 2007).


� AWCB Decision No. 07-0059(March 21, 2007).


� AWCB Decision No. 06-0055(March 6, 2006).


� AWCB Decision No. 07-0059 (March 21, 2007).


� Id.


� AWCB Decision No. 07-0142 (May 30, 2007).


� Id.


� Id., at 13-14.


� See, e.g., In re Akutan Traditional Council, AWCB Decision No. 06-0084 (April 18, 2006), p 8, fn 19.


� AWCB Dec. No. 07-0013 (Jan. 26, 2007).


� AWCB Dec. No. 06-0113 (May 8, 2006).


� But, see, In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) )[$500.00 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007)[$20.00 per employee per day] ], and In re Dufour, AWCB Decision No. 06-0152 (June 9, 2006) [$250.00 per employee per day, $245.00 suspended, leaving a penalty of $5.00 per employee per day].  


� AS 23.30.080(g) requires an employer to pay a civil penalty order issued under AS 23.30.080(f) within seven days of the date the order is served upon the employer, failure to do so subjects the employer to a potential declaration of default and entry of a default judgment in the Alaska Superior Court, upon which collections may ensue.
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