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DECISION AND ORDER

AWCB Case No.  200316796
AWCB Decision No. 09-0065
Filed with AWCB Anchorage, Alaska

on April 6, 2009


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition to dismiss on March 17, 2009 in Anchorage, Alaska.  Attorney Jeffrey Holloway represented the employer and insurer (“employer”).   The employee represented himself (“employee”). We closed the record at the hearing’s conclusion on March 17, 2009.  


ISSUES

Is the employee’s claim barred pursuant to AS 23.30.110(c)?

SUMMARY OF EVIDENCE

MEDICAL EVIDENCE

The employee reported an injury on September 27, 2003, stating that while attempting to catheterize a patient who was allegedly comatose, the employee injured his head, neck, shoulders and back when the patient resisted.
  Jim Bliven, PA-C saw the employee on October 3, 2003, for back pain.

  Mr. Bliven noted the employee had no history of back, but his pain became more progressive over several days and now radiated from the low back through the thoracic and cervical spine to the top of the head.
  The employee described the injury as "a wrestling match."
  X-rays obtained that day showed a hyperlordosis of the lower lumbrosacral region.
  The employee was diagnosed with low back pain; however he refused pain medication and was referred to the Back Pain Center for VAX-D treatment and physical therapy.
  The employee accepted samples of Bextra to help him sleep and was taken off work for one week after which he was to follow up with Mr. Bliven.

On October 13, 2003, the employee followed up with Mr. Bliven, who found cervical, thoracic, and lumbar range of motion continued to be significantly restricted and painful.
  Mr. Bliven noted the employee was neurologically intact, and directed him to continue with physical therapy.
  Mr. Bliven continued to keep the employee off work stating he was unable to perform light duty.
  The employee also received a VAX-D treatment that day.

On October 21, 2003, the employee underwent an MRI
 of the lumbrosacral spine, which showed desiccation of disc material at L2-3 and L4-5, an annular tear at L4-5, mild protrusions at L2-3 and L4-5 with no mass effect on exiting nerve roots, and facet degenerative changes at L4-5 and L5-S1.
  On October 29, 2003, the employee followed up with Mr. Bliven, at which time he complained the VAX-D treatments were making his pain worse and were discontinued.
  X-rays obtained in the clinic that day showed mild degenerative changes of the mid-thoracic spine.
  Mr. Bliven also discussed the MRI results and told the employee he was not a candidate for surgery.
 The employee continued to remain off work.

On November 10, 2003, the employee followed up Mr. Bliven and reported improvement in his neck pain; however he continued to have significant pain in the mid and lower back.
  Mr. Bliven advised the employee there was no reason to remain off work and he may benefit from a more active lifestyle, and continued to recommend a referral to a physiatrist.
  The employee reported he was moving out of state to rehabilitate.

On November 27, 2003, the employee saw Daniel Mercado, doctor of natural medicine, in the Philippines.
  Dr. Mercado diagnosed the employee with low and mid back pain, and noted prior to the work injury the employee did not have any back pain.  He noted Employee was treated by Mr. Bliven without relief.
  Dr. Mercado prescribed massage therapy and reflexology therapy three times a week, and stated the employee was unable to work and was completely disabled.
  From November 28, 2003 through May 10, 2004, the employee received physical therapy and reflexology therapy through Dr. Mercado's physical therapy clinic.
  The employee followed up with Dr. Mercado on December 18, 2003, January 15, 2004, February 12, 2004, February 26, 2004, March 25, 2004, and April 22, 2004.

On May 6, 2004, the employee was seen by Dr. Mercado for a final evaluation.
  Dr. Mercado noted improvement in Employee’s posture, reduced pain and stiffness in the back, but the employee continued to have difficulty sleeping.
  Dr. Mercado also stated the employee had achieved maximum improvement and would be unable to return to work on a hospital floor, but the employee should be able to work in a lesser capacity.

On November 9, 2004, the employee completed a post-hire health questionnaire for Ready Care, in which he indicated "strain back in ER fourteen months ago, all better now."
  On July 19, 2005, the employee completed a post-hire health questionnaires for Hope Community Resources in which he indicated no history of neck or back pain.

On October 27, 2006, Stephen Marble, M.D. evaluated the employee for an Employer's Medical Evaluation (EME).  Dr. Marble noted no current plan for additional medical or surgical care, continued stiffness in the mid and low back, and stabbing and aching pain in Employee’s lower back.
  Dr. Marble also noted the employee was working full-time for First Choice Home Health.
 Dr. Marble opined the employee had lumbar degenerative disc and degenerative joint disease aggravated by obesity and experienced a postural thoracic lumbar strain as a result of the work injury, the employee's treatment should include weight reduction, aerobic conditioning, and core strengthening, the employee was medically stable as of November 11, 2003, has no permanent partial impairment, the naturopathic treatment was not medically necessary and outside of the standard of care for thoracic lumbar strain, he required no further treatment, and is capable of returning to work without restriction.
  On November 15, 2006, Dr. Marble responded to questions from the employer regarding whether the work injury was still a substantial factor in the employee's need for treatment and whether the work injury was a temporary aggravation of the employee's pre-existing lumbar degenerative disc and degenerative joint disease.  Dr. Marble opined the work injury was not still a substantial factor in the employee's need for treatment, and was merely a temporary aggravation of the pre-existing condition.

On May 1, 2007, the employee saw Michael James, M.D., for low back and mid back pain.
  Dr. James noted the employee continued to experience aching and occasionally sharp back pain and occasional paresthesias of the anterolateral thigh.
  Dr. James also noted the employee was working in a supervisory position.
  Dr. James diagnosed lumbar spine degenerative disc disease and chronic low back pain probably mechanical in origin, and further opined the employee's back pain was probably not pre-existing absent a specific medical history indicating preexistence.
  Dr. James noted the need for a follow-up MRI.

PROCEDURAL HISTORY

The employee filed his Report of Occupational Injury or Illness (ROI) on October 1, 2003, indicating he was injured on September 27, 2003, as described supra.
  On November 18, 2005, the employee filed a Workers’ Compensation Claim (WCC) in which he sought temporary total disability (TTD) from November 2003 through May 2004, unspecified temporary partial disability (TPD) benefits, medical costs and permanent partial impairment (PPI).
  Employer filed an Answer and a Controversion on December 12, 2005, denying all temporary disability benefits after November 10, 2003, when Mr. Bliven released the employee to return to work.
  The Controversion was served on a Board-approved form, which stated on the front, across the top:

EMPLOYEE: READ IMPORTANT INFORMATION ABOUT YOUR RIGHTS ON BACK.

These words appear to be in Time New Roman font, bolded, size 14 and 12.  On the back of the form, in what appears to be Times New Roman font, size 10, are the following relevant words:
TIME LIMITS
1. When must you file a written claim?

a.
Compensation Payments.

You will lose your right to compensation payments unless you file a written claim within two years of the date you knew the nature of your disability and its connection with your employment and after disablement. If the insurer/employer voluntarily paid compensation, you must file a written claim within two years of the last payment.

*  *  *

c. 
Medical Benefits.

There is no time limit for filing a claim for medical benefits. If the insurer/employer stops medical payments, and if you believe you need more treatment, you must make a written claim to request additional medical payments.  The law permits the insurer/employer to stop medical payments two years after your injury date, but the AWC Board can authorize additional medical payments if treatment is needed for the process of recovery.

2. When must you request a hearing?

Within two years after the date the insurer/employer filed this controversion notice, you must request a hearing before the AWC Board.  You will lose your right to the benefits denied on the front of this form if you do not request a hearing within two years.  Before requesting a hearing, you should file a written claim.

A prehearing conference was held on March 13, 2006, at which time the employee modified his claim to include TTD benefits from November 11, 2003 through November 15, 2004, and from February 1, 2005 through August 17, 2005, TPD from November 16, 2004 through January 31, 2005, and from August 18, 2005 continuing, along with PPI “when rated,” and medical costs.
 The prehearing conference summary does not contain any information regarding the deadline under AS 23.30.110(c).
  Follow up prehearing conferences were held on May 1, 2006, and June 5, 2006, the summaries of which do not include any information regarding the deadline under AS 23.30.110(c).
  The employer filed follow up controversions on March 16, 2006, November 7, 2006, and December 7, 2006.
  

On May 7, 2008, the employee filed an Affidavit of Readiness for Hearing (ARH).
  The employer filed a Petition to Dismiss on June 26, 2008.
  Another prehearing conference was held on September 4, 2008, at which time the employee was ordered to sign releases.  After the employee

 signed the releases, the parties stipulated to vacate the September 16, 2008 hearing date previously set on the employer’s petition to dismiss.
  Also on September 4, 2008, the employee filed another ARH on his November 18, 2005 WCC, which the employer opposed on September 15, 2008 and followed up with a second petition to dismiss on September 18, 2008.

EMPLOYEE’S BRIEF AND TESTIMONY

The employee filed a letter in response to the employer’s petition to dismiss in which he explained Workers’ Compensation Technician Janet Bailey assisted him in requesting a hearing on November 7, 2005, to meet the two-year time limit after the employer denied any further benefits on November 11, 2003.
  The employee also argued he attended prehearing conferences, but at no time was he ever advised by Board Designee Kristy Donovan of any additional time limit for the ARH.
  The employee also referenced a Supreme Court decision requiring the Division to assist injured workers, which he averred was not done by any Division employee prior to May 7, 2008.

The employee testified at hearing he read the warning on the back of the controversion form, but believed he had already fulfilled the requirements by filing his WCC on November 7, 2005.  The employee said Board Designee Kristy Donovan never advised him he had to file an ARH within two years of the employer’s controversions, nor did Baord Workers’ Compensation Technician Janet Bailey advise him on November 7, 2005 he may be required to file an ARH if the employer controverts his claim.  The employee stated he was not aware of any subsequent two year time limits until May 7, 2008, when he came into the Anchorage office and spoke with Workers’ Compensation Technician Janet Bailey.  The employee argued the Alaska Supreme Court requires the Division to advise unrepresented claimants of any rules that affect their cases.  The employee

 reiterated he read the information on the back of the Controversion forms, but did not believe he was required to do anything further since he requested a hearing on November 7, 2005.

EMPLOYER’S HEARING ARGUMENTS 

The employer argued the employee’s claim is dismissed by operation of law under AS 23.30.110(c) because the employee failed to request a hearing or request more time within two years of any of the employer’s controversions filed in 2006.  The employer further argued the employee was an educated man who admitted he read the information provided on the back of the controversion forms, and if he did not understand the information he should have called a workers’ compensation technician for assistance.  The employer also argued the Alaska Supreme Court’s Kim v. Aleyeska Seafoods, Inc.,
 decision had no bearing on this case because the employee failed to file anything within two years after the controversions and made to no attempt to advance his claim.  The employer stated Richard v. Fireman’s Fund
 does not require the Board to advise unrepresented claimants of every aspect of workers’ compensation law, and the language on the reverse side of the Board-prescribed controversion form is adequate to inform unrepresented claimant’s of AS 23.30.110(c).  The employer argued a lack of warning regarding AS 23.30.110(c) in prehearing conference summaries was not necessarily an indication AS 23.30.110(c) was not discussed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. IS THE EMPLOYEE’S CLAIM BARRED BY OPERATION OF AS 23.30.110(C)?

AS 23.30.110 (c) provides, in part, “[I]f the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”

The time limit in AS 23.30.110(c) runs by operation of the statute.  In the past the Board found dismissal under AS 23.30.110(c) automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of AS 23.30.110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion or face dismissal of his or her claim.  The court also noted the defense of statute of limitations is "generally disfavored," and that neither "the law [n]or the facts should be strained in aid of it."
  In University of Alaska Fairbanks v. Hogenson, the Workers’ Compensation Appeals Commission (“AWCAC”) found, for continuing benefits such as TTD, a new claim for benefits may arise despite the statutory bar to benefits under an earlier-filed claim.
 

The Alaska Supreme Court addressed dismissal under AS 23.30.110(c) in Kim v. Alyeska Seafoods, Inc.
  The Supreme Court said strict compliance with AS 23.30.110(c) is unnecessary because it is directory, not mandatory.
  The Court stated when a procedural statute is directory then “substantial compliance is acceptable absent significant prejudice to the other party.”
  A claimant cannot simply ignore the statutory deadline and fail to file anything, but substantial compliance can include a notification to the Board that the party is not ready for an immediate hearing and the reasons for the inability, as well as a request for more time.
  The Board has the discretion to deal with extraordinary circumstances, and strict adherence to a procedural requirement is problematic when a party has to choose between perjury and dismissal.
  The Board must consider the merits of a party’s request for more time and any resulting prejudice to the other party.
  

The AWCAC has ruled, under Richard v. Fireman’s Fund, 
 the Board and its staff have a duty to inform unrepresented parties that the two-year limit of AS 23.30.110(c) is a “real fact” bearing

on the employee’s claim.  Further, the Board should ensure the parties present facts about whether a claimant was advised of the statutory time bar when it could result in denial of a claim.
  

In Austin v. Norquest Seafoods, Inc., the Southeast Board panel recently excused the 
AS 23.30.110(c) time bar due to the Board’s failure to notify the employee of the time bar orally, nor was she advised of the time bar in prehearing conference summaries.
  The Board found the Division ineffectively communicated the two year time bar to an employee, and concluded the mandate under Richard v. Firemen’s Fund was not fulfilled.
  

In Dennis v. Champion Builders
, the Board found that the employee was not adequately informed by the Board of the two-year deadline under Richard. The employee testified at hearing and in deposition that he was unaware what to do in response to the February 2005 controversion, and that he received no information from the Division staff on the AS 23.30.110(c) time bar. The record revealed the employee profoundly misunderstood the adversarial nature of a workers' compensation proceeding, when he called the employer's attorney seeking assistance for medical referral after dissatisfaction with medical services. The employee misunderstood the nature of the duties of Workers' Compensation Division staff, referring to them as “caseworkers,” and evinced the expectation that staff would contact him to assist him in pursuit of his claim.  The evidence convinced us that the sole means used by the board and its staff at the Division to communicate the AS 23.30.110(c) time bar, the language on the reverse side of the controversion form, was ineffective as to this employee who demonstrated limited ability at reading the form with correct comprehension.

The employer cited Ensley v. Tripp, Inc.,
 to support its petition to dismiss.  The Board distinguishes Ensley based on the facts, as the employee in that case filed a WCC after the employer’s controversion which can lead an employee to follow the directions on the reverse side of the controversion form, juxtaposed to this employee who filed his WCC less than one month prior to his claim being controverted.  The Board also notes that the Ensley decision predated the Alaska Supreme Court’s decision in Kim, which may have led the Ensley Board panel to a different result.

After an employee is adequately informed of the two-year deadline, AS 23.30.110(c) requires an employee to prosecute his or her claim in a timely manner once it is controverted by the employer.  The first controversion filed after the employee files a claim starts the two year time limitation contained in AS 23.30.110(c).

The employer raises its AS 23.30.110(c) defense against the employee’s November 18, 2005      claim, which was amended on March 13, 2006, for TTD, TPD, PPI, and medical benefits.    The employer controverted this claim on December 12, 2005, and again on March 16, 2006, November 7, 2006, and December 7, 2006.  We find the employee filed no Affidavit of Readiness (ARH) or other request for more time within two years of any of the employer’s controversions.
  Accordingly, we conclude benefits sought under the November 18, 2005 claim are time-barred by operation of AS 23.30.110(c) unless there is a legal basis for excusing the failure to file an ARH or request for more time within two years of the employer’s filing of the controversion notice.

The Board has previously noted that unrepresented claimants are frequently unsophisticated and minimally educated in the law.
  The Board finds that the only instruction to the employee of the AS 23.30.110(c) deadline was in writing, on the back page of the controversion form.  We find that although the employee was provided with written notice of the two year deadline, the employee
failed to understand this written notice, even though it was provided to him multiple times.  While the written notice provided might have been legally sufficient to certain claimants, we find it was insufficient here for this claimant.  We distinguish other cases that found adequate instruction under Richard, where the claimant also was verbally informed in a prehearing conference by a Division employee of the 2-year deadline under AS 23.30.110(c).
  The Board finds the lack of information regarding AS 23.30.110(c) in any prehearing conference summary evidences a lack of discussion of that deadline in those prehearing conferences.
   In addition, the Board notes that if the employer’s counsel is correct in asserting the lack of a warning regarding AS 23.30.110(c) in the prehearing conference summaries does not mean there was no discussion of the deadline, the Board finds that the prudent action to be taken by the employer was to contact the prehearing officer to have the warning added to the prehearing conference summary pursuant to 8 AAC 45.065(d).
In this case, the Board finds the employee credible.
  We find the Division did not adequately inform the employee of the two-year deadline under Richard.  The employee testified at hearing he was unaware what to do in response to the December 12, 2005 controversion, and he believed he complied with the two-year time limit contained in the controversion form by filing his WCC on November 18, 2005, as instructed by Workers’ Compensation Technician Janet Bailey.  We find the employee received no information from Board Designee Donovan or other Division staff to inform him of any subsequent action to comply with the AS 23.30.110(c) time bar.  The record reveals the employee profoundly misunderstood the information contained on the reverse side of the controversion form.  We find the employee relied on Workers’ Compensation Division staff and expected staff would assist him with his claim.  Despite the employer’s argument the employee could have been fully advised of her rights, Board process, and procedures from a Workers’ Compensation Technician, we find no evidence in the record the
Division ever informed the employee of this resource.
  We find the means used by the Division to communicate the AS 23.30.110(c) time bar, including the language on the reverse side of the controversion form, was ineffective as to this employee who demonstrated limited ability to understand the warning based upon his belief he previously complied with the requirements outlined on the reverse of the controversion form.
  We find the employee consistently throughout the hearing expressed this belief.  We find his belief reasonable because he filed his workers’ compensation claim in response to the first warning on the back of the controversion form, and there is no indication on the reverse side of the controversion form that employee’s may be required to take more than one of the listed actions.  Further, we find the Division failed to dispel this notion, and failed to meet its mandate under Richard
 by not providing the employee any warning regarding AS 23.30.110(c) at the three prehearing conferences held after the initial controversion by including an appropriate statement regarding AS 23.30.110(c) in the prehearing conference summaries.
 

We reiterate, under AS 23.30.122, we find the employee’s testimony regarding the lack of any instruction or guidance from the Alaska Workers’ Compensation Division about the significance of a controversion filed after a claim has been filed credible.  We find the employee’s testimony he believed the two year deadline had been met by his filing a WCC on November 18, 2005, which was within two years of the employer’s last payment of benefits, to be credible.  We find the employee’s interpretation of the information provided on the back of the controversion forms to be reasonable especially in light of how quickly the initial controversion followed his initial WCC, and there is no instruction on the reverse side of the Controversion form indicating that the employee may be required to comply with more than one of the items listed.
  We conclude, pursuant to Kim, the employee substantially complied with AS 23.30.110(c) by actively pursuing his claim by filing his WCC in a timely fashion and in accord with the information provided on the back of the controversion form which he received less than one month after filing his WCC.  

Accordingly, we will deny the employer’s petition to dismiss the employee’s claim under AS 23.30.110(c).

We further find the employee had no notice of any requirement to file a claim within two years of the last payment of benefits, and, fortuitously, stopped by the workers’ compensation office in Anchorage to meet this requirement.  The Alaska Supreme Court held in Richard
 that “a workmen's compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”
  The Board finds the Division has an affirmative duty under Richard
 to inform employees when they file a Report of Occupational Injury or Illness of the information contained on the reverse side of the controversion form,
 including when an employee must file a written claim after payments are stopped, after death, and medical benefits are denied, as well as when they must request a hearing after a controversion notice, as these are “real facts” bearing on an employee’s claim.  

ORDER

1. The employer’s petition to dismiss pursuant to AS 23.30.110(c) is denied and        dismissed.

2. We retain jurisdiction over the employee’s claim.


Dated at Anchorage, Alaska on April 6, 2009.
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Robert Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
CERTIFICATION
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� The Board notes specifically that the “Workers’ Compensation and You” pamphlet does not specifically advise injured workers of the resource of a workers’ compensation technician.


� See Richard v. Fireman’s Fund, Inc., 384 P.2d at 448 (failure of board to instruct employee how to proceed for order for out-of-state medical care for eye condition; employee’s eye lost); Dwight v. Humana Hosp. Alaska, 876 P.2d 1114, at 1120 (Alaska 1994)(board duty to inform of right to request SIME); Austin v. Norquest Seafoods, Inc., AWCB Dec. No. 08-0114 (June 8, 2008)(failure to adequately inform of Section .110(c) deadline, denying defense).


� Id.


� See Prehearing Conference Summaries, March 13, 2006, May 1, 2006, and June 5, 2006.


� Kim v. Alyeska Seafoods, Inc., Dec. No. 6325, Alaska Supreme Court, Dec. 5, 2008.  “A party who wants to request a future hearing, but is for legitimate reasons unable to truthfully state readiness for an immediate hearing, faces denial of workers’ compensation benefits….A party or attorney should not be in a position of having to choose between perjury and relinquishing a valid claim.”  Also finding that substantial compliance is sufficient under AS 23.30.110(c).


� 384 P.2d 445 (Alaska 1963).


� Id.  See � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1938116926&rs=WLW9.03&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=1000&pbc=02B113E2&tc=-1&ordoc=1963124398&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=2" \t "_top" �Cole v. Town of Miami, 52 Ariz. 488, 83 P.2d 997. 1000 (1938)�; � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1957119472&rs=WLW9.03&referencepositiontype=S&ifm=NotSet&fn=_top&sv=Split&referenceposition=869&pbc=02B113E2&tc=-1&ordoc=1963124398&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=2" \t "_top" �Yurkovich v. Industrial Accident Bd., 132 Mont. 77, 314 P.2d 866, 869-871 (1957)�, in which the court declared: ‘The Workmen's Compensation Act was enacted for the benefit of the employee. The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board's first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act. Compare � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1936103744&rs=WLW9.03&ifm=NotSet&fn=_top&sv=Split&tc=-1&pbc=02B113E2&ordoc=1963124398&findtype=Y&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=2" \t "_top" �Miller v. Aetna Life Ins. Co., 101 Mont. 212, 220, 53 P.2d 704. * * *�'


� 384 P.2d 445, 446 (Alaska 1963).  


� See reverse side of Board-approved Controversion form.
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