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Juneau, Alaska 99811-5512

	SUSAN VONWILLER-LINFORD, 

                                                  Employee, 

                                                     Respondent,

                                                   v. 

CALISTA CORPORATION,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Petitioner.
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	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200509843
AWCB Decision No.  09-0066
Filed with AWCB Anchorage, Alaska on April 6, 2009


On March 5, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to dismiss the employee’s claim.  The employee represented herself.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  During hearing, having found substantial evidence to support the employer’s request for the employee’s attendance at a deposition and to sign releases, the Board entered an oral order directing the employee to attend a deposition on March 10, 2009, and to sign releases, which she did at the hearing, as well as toll all statutory deadlines for a period of six months to allow the employer to conduct discovery.  The Board hereby memorializes our oral order and further considers the employer’s petition to dismiss the employee’s claim.  The record closed on March 12, 2009, when the parties notified the Board the employee attended her deposition on March 10, 2009, as ordered.

ISSUES

Shall the Board dismiss the employee’s claim for compensation and benefits pursuant to 
AS 23.30.108(c)?

SUMMARY OF THE EVIDENCE

For the purposes of this review, the recitation of facts is limited to those necessary to decide the narrow issue before the Board; specifically, whether to approve the parties’ stipulation, or, in the alternative, dismiss the employee's claim under AS 23.30.108(c).

On June 16, 2005, the employee reported that she injured her back early that morning while working as a catering director for Mayflower Catering with Chiulista Camp Services, a subsidiary of Calista Corporation.
  The employee stated that she "somehow hurt (her) back" while loading the catering van.
  The employer questioned the validity of the injury because June 16, 2005 was the employee's last day of employment with Calista Corporation.
  

On June 16, 2005, the employee saw J. C. Cates, DO, for her injury.
  The employee reported she had been working double time, had a history of back injury with similar symptoms, and a new report of numbness in her left great toe.
  Dr. Cates assessed degenerative disc disease of the lumbar spine, and indicated the employee had one leg shorter than the other. Dr. Cates prescribed medication and a lift.
  On June 29, 2005, the employee underwent an MRI
 of her lumbar spine, which revealed moderate stenosis at the L3-L4, L5-S1 levels with some disc bulging.

On January 20, 2006, the employee was examined by neurologist Eugene Wong, M.D., and orthopedic surgeon Keith Holley, M.D., for an employer's medical evaluation (“EME”).
  These physicians opined the employee had a lumbrosacral strain related to the work injury, and the work injury exacerbated the employee's pre-existing symptomatic disc degeneration.
  They recommended further conservative care.

On April 12, 2006, employee was examined by John Swanson, M.D., for a follow up EME.
  He opined the lumbar strain resulting from the work injury resolved by February 15, 2006, the strain was medically stable, and did not require any additional medical care.
The employee filed a workers’ compensation claim on April 22, 2008, seeking benefits associated with back pain as a result of the June 15, 2005 work injury.
  On April 28, 2006, the employer filed a Controversion based on Dr. Swanson’s EME opinion.

The employer mailed to the employee medical releases and a workers’ compensation release on May 5, 2008, which complied with AS 23.30.107(a) and 8 AAC 45.095, as it included notice of the employee’s right to file a petition for a protective order and was served by certified mail.
  The employee did not sign and return these releases; therefore, the employer filed a petition to compel execution of the releases on June 19, 2008.
  On May 6, 2008, the employer properly noticed the employee of an oral deposition to be taken on June 18, 2008, which she did not attend.
  Thereafter, the employer filed another petition to compel employee’s attendance at deposition.
 The employee was properly noticed that her deposition had been rescheduled to June 24, 2008, however, she did not attend.
  On June 26, 2008, the employer filed another petition to compel the employee to attend a deposition.

On September 9, 2008, a prehearing conference (“PHC”) was held by Workers’ Compensation Officer Richard Degenhardt to address discovery issues.
  The employee was properly noticed of this prehearing, but did not attend.
  At the PHC, Mr. Degenhardt granted in part and denied in part employer's petition to compel releases, directing the employee to sign the release of medical information, Alaska Regional Hospital release (with board specified changes), and the workers’ compensation release.
  Mr. Degenhardt also granted both of the employer's petitions to compel attendance at a deposition, ordering employee to appear for a properly noticed deposition within 30 days.

The employee was properly noticed on September 11, 2008, of a new deposition to occur on September 23, 2008.
  The employee did not attend this deposition.
  On September 17, 2008, the employer mailed new copies of the releases, modified to comply with the board's directive, and reminded  the employee of the board's order to sign the releases.
  The employee did not execute the releases.

At hearing the employee testified the reason she had not complied with the Board Designee’s order to sign releases and attend depositions, as well as not attend prehearing conferences, was because she spent much of the last several months in California caring for her mother who had been diagnosed with Alzheimer’s disease.

On October 7, 2008, the employer filed a petition to dismiss employees claim as a sanction for refusal to comply with discovery pursuant to AS 23.30.108(c).

At hearing the parties orally stipulated to the employee executing all previously ordered releases at hearing and attending a deposition on March 10, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
REQUEST FOR AN ORDER ON THE ORAL STIPULATION

8 AAC 45.050(f) provides with respect to stipulations: 
(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding. 

8 AAC 45.050(f)(2) allows the parties to stipulate to facts or procedures orally during a hearing.  Accordingly, we will consider this stipulation of the parties under 8 AAC 45.050(f)(2).  Based on our review of the record, and on the parties’ stipulation of the procedures for the above described releases and oral deposition in this case, we will exercise our discretion to issue an order in 
accord with 8 AAC 45.050(f), as requested by the parties.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the terms of this order, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.

II.
DEPOSITION OF THE EMPLOYEE

AS 23.30.107 provides, in part:  

Upon request, the employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury. . . . 

AS 23.30.108(c) provides, in part:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. . . . 

AS 23.30.115(a) provides, in part, 

… [T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  Under AS 23.30.108(c), discovery disputes are initially decided at the level of a prehearing conference by a Board Designee. 
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery.
  We also interpret AS 23.30.108 to apply to disputes concerning any examination, interrogatories, depositions, medical reports or other records held by the parties.
  In this case, the Board Designee ruled on the discovery issues, and recorded his determinations in the Prehearing Conference Summary of September 9, 2008.  We find the Board Designee granted the employer’s petition to compel discovery, ordering the employee to attend a properly noticed deposition and sign modified medical and workers’ compensation releases.

Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  The Board finds the employee has failed to respond to discovery.  At hearing we found substantial evidence to support the reasonableness of the Board Designee’s order that the employee comply with the requested deposition, and issued an oral order directing the employee to attend a deposition on March 10, 2009, and to sign releases.  The Board finds that the releases and deposition sought by the employer are likely to lead to relevant evidence related to the issues in dispute.  In accord with the parties’ stipulation, we find the employee signed the ordered releases at the hearing and attended the deposition held on March 10, 2009.  
III.
PETITION TO DISMISS

With regard to the discovery process, we have long recognized that the Alaska Supreme Court encourages "liberal and wide - ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, AS 23.30.135 and 
AS 23.30.108(c) grant the Board broad discretionary authority to make orders which will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims,
 to include the specific authority to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  However, in Erpelding v. AWCB, R&M Consultants, Inc., et al.,
 the Alaska Superior Court reversed and remanded our dismissal of a claim, for failure to make findings that a lesser sanction could not adequately protect the parties and deter discovery violations.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances.

The Board has, however, previously dismissed claims, in their entirety, when an employee repeatedly refused to sign board-ordered releases.
  Similarly, the Board has dismissed claims when the employee refused to comply with the Board's order to answer the employer's discovery requests and there are no extenuating circumstances to justify such failure.
 

In considering dismissal of claims when an employee refuses to sign Board ordered releases, the Board has consistently applied the guidelines of ARCP 37(b)(3), and determined the nature of the
 violation, the willfulness of the employee's conduct, the materiality of the information sought by the employer, the prejudice to the employer, and whether a lesser sanction would adequately protect the employer's interests or deter other discovery violations. 

AS 23.30.115(a) and 8 AAC 45.054 provide that testimony of a party may be taken by deposition according to the Alaska Rules of Civil Procedure.  Civil Rule 37(b) and (d) provide sanctions, including dismissal, which may be imposed for failure of a party to attend her own deposition.  The Board has dismissed an employee’s claim for an employee’s refusal to execute releases and refusal to participate in a deposition.

In the instant case, we find the employer properly notified the employee of depositions scheduled to take place on three previous occasions, June 18, 2008, June 24, 2008, and September 23, 2008.  The the employee did not file a petition for a protective order prior to any of these deposition dates, nor  did she appear at any of the depositions.  Consequently, we find that on September 9, 2008, the Board’s Designee ordered the employee to sign the releases and provided the employee notice that as a party to the claim, she was required to attend her properly noticed deposition.  The Board found through a review of the entire administrative record in this matter that the employer sought information regarding injuries incurred by the employee.  Further, at hearing, the Board found the information sought by the employer was relevant to the employee’s claim as it could lead to discoverable evidence regarding the employee’s claim for additional medical and time loss benefits.  Accordingly, the Board issued an oral order directing the employee to attend her deposition requested by the employer and to sign releases as modified by the Board Designee.  The Board finds the employee has signed the ordered releases and attended a deposition on March 10, 2009.

We find the employer had no means to conduct further investigation based upon the employee’s refusal to attend a deposition and sign releases prior to the hearing.  In examining the materiality of the information sought by the employer’s discovery requests, we find the information is vital as it could potentially provide substantial evidence that the employee’s claim for additional benefits is not compensable and support a defense that the employee’s current injury did not occur in the
 course and scope of her employment with the employer.  Considering the facts of this case and the complete history of the employee’s refusal to attend depositions and sign releases, we orally ordered that the employer shall have at least six months to conduct discovery and that all statutory deadlines and affidavits of readiness are tolled for six months while discovery is conducted.
  

Based upon the employee’s attendance at deposition on March 10, 2009, and signing of releases at hearing, the employer’s petition to dismiss will be denied.

ORDER

1.  The employer’s petition to dismiss is denied and dismissed under AS 23.30.108(c).

2.  Pursuant to AS 23.30.135, all statutory deadlines and affidavits of readiness are tolled for six months to allow the employer to conduct discovery.

Dated at Anchorage, Alaska on April 6, 2009.
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Patricia Vollendorf, Member

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SUSAN VONWILLER-LINFORD employee / applicant; v. CALISTA CORPORATION, employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No 200219363; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 6, 2009.
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Jessica Sparks, Clerk
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