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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	PAUL MAHE, 

                                                   Employee, 

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                                 Self-insured Employer.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200705818

        AWCB Decision No.  09-0068 

         Filed with AWCB Anchorage, Alaska

         on April  7, 2009


On March 25, 2009, the Alaska Workers’ Compensation Board (Board) heard the employee's appeal of the Rehabilitation Benefits Administrator Designee’s (RBA Designee) decision finding him ineligible for reemployment benefits under AS 23.30.041(d-f).  Nora Barlow, Esq. appeared on behalf of the Municipality of Anchorage (Employer).  Mr. Mahe (Employee) represents himself and appeared on his own behalf.  We closed the record at the hearing’s conclusion on March 25, 2009.

ISSUE

Did the RBA Designee abuse her discretion when finding Employee ineligible for reemployment benefits under AS 23.30.041(d-f)?  

SUMMARY OF THE RELEVANT EVIDENCE

We summarize here only those facts necessary for us to determine whether the RBA Designee abused her discretion when finding Employee ineligible for reemployment benefits under 
AS 23.30.041(d-f)?

     I.         Medical History  


On April 27, 2007,  Employee injured his right knee while working as a Maintenance Worker I for the Municipality of Anchorage.  The Report of Occupational Injury (ROI) states Employee stepped down from the driver’s seat of a Municipal bus while in the wash bay and fell onto his right knee.
  Employee was working a night shift, and was seen in the Providence Alaska Medical Center (PAMC) Emergency Room at 4:39 a.m. on April 28, 2008.
  X-rays of Employee’s right knee revealed no acute fracture or dislocation.  The radiologist noted a small calcification overlying the intercondylar notch, which he opined was an old fracture or a loose body within the joint space.  He further noted: “There are no significant degenerative changes present.”
 The examining physician noted the work-related nature of the reported injury, diagnosed “right knee injury,” advised Employee to ice and elevate the knee, minimize weight-bearing, and contact William J. Mills, MD, for an orthopedic consultation.
  

Employee followed up with Dr. Mills on April 30, 2007.  Dr. Mills noted significant cruciate pathology, ordered a magnetic resonance imaging scan (MRI), prescribed anti-inflammatory medication, icing, and immobilization with crutches or cane, and work release until after the MRI results were obtained.
  The MRI impression included a tear of the posterior horn of the medial meniscus, a large popliteal cyst measuring 6 cm in length, and no other significant abnormalities.
  Employee returned to Dr. Mills on May 2, 2007.  He reported continuing pain with weight-bearing, rotating or loading on the right knee.  Examining  the results of the MRI, Dr. Mills noted: “He has a medial meniscus tear that seems to extend to his posterior and middle horns [with] some signs of chondral thinning in his patellofemoral joint.”  He found “significant posterior fluid extravasion (sic) consistent with Baker cyst.”  Dr. Mills concluded Employee suffered an acute meniscal injury.
  He kept Employee off work pending right knee arthroscopy.
  On May 14, 2007, Dr. Mills performed an arthroscopic partial meniscectomy and chondroplasty trochlear lesion on Employee’s right knee.  His postoperative diagnosis was right knee medial meniscus tear, right knee patellofemoral condylar injury.
  Post-operative chart notes do not appear in the Board’s file, and were not supplied to Employer’s medical evaluator.
  Although disability forms generated by Dr. Mills’ office during this period were produced, it appears medical records documenting some of Employee’s follow-up visits have not been made available.
  At a September 17, 2007 appointment, Dr. Mills found Employee had obtained excellent range of motion and full extension to 110 degrees of flexion.  He returned Employee to work light duty, full time, effective September 18, 2007.  He was to avoid stairs, ladders and squatting.
  A lift limit of 10 pounds was imposed.
  

Employee returned with knee pain on October 8, 2007.  He reported the prescribed “light duty” was a return to his usual job, including climbing in and out of and sweeping buses, requiring planting, pivoting and rotation of the knee, causing lateral knee pain.
  Dr. Mills found limited knee range of motion, with flexion to only 85 degrees.  Dr. Mills attributed Employee’s persistent lateral knee pain to “possibly symptoms from his chondral injury.”  He referred Employee for physical therapy (PT).
  In another work release Dr. Mills noted Employee was partially disabled, and reiterated the need for light duty, with “minimal stairs, no ladders.”
  He was to return for follow-up in December.

On October 24, 2007, however, Employee returned to Dr. Mills’ clinic at the physical therapist’s direction, for possible cellulitis in his lower right extremity.  Jim Bliven, PA-C, measured the  blood pressure in Employee’s right and left calf regions, finding the pressure higher in the right at 184/119, than in the left at 168/106.  He diagnosed vascular insufficiency and referred Employee to a family practice physician.
  Lisbeth Muffoletto, MD, ordered a venous Doppler study of the right leg.
  Results of this diagnostic procedure have not been provided to the Board.

Employee returned to Dr. Mills on November 21, 2007, reporting incomplete relief of his knee pain.  Reviewing a repeat MRI, Dr. Mills noted an extruded medial meniscus, continued cartilage wear on Employee’s medial and lateral compartments, and a focal area of retropatellar cartilage loss.  He recommended repeat arthroscopy.

Dr. Mills performed the second arthroscopy on December 7, 2007, and noted patellofemoral arthrosis, limited but grade 4; diffuse right knee synovitis; multiple loose bodies and right knee popliteal cyst.  He performed an arthoscopic synovectomy, loose body removal and popliteal cyst excision.
  Employee was kept off work until January 21, 2008, when he was returned to light duty for two weeks, with an expectation of full duty thereafter.
  Again, chart notes for the three months following the second knee surgery were not filed with the Board or provided to the EME physician.
  A March 3, 2008 Disability Status form restricts Employee from squatting, kneeling or bending, imposes a 50 pound weightlifting limit, and calls for  follow-up on May 2, 2008.
  

Employee returned to Dr. Mills’ clinic, however, on April 23, 2008, reporting he fell on a bent knee and rolled to his right side while at work the previous evening.  He reported pain on the front and lateral side of his right knee, and decreased range of motion.  X-ray examination revealed degenerative changes with joint space narrowing and flattening of the patella, with “abundant osteophytes forming.” 
  He was released to work provided he was able to perform functions that allowed him to wear a knee immobilizer, and directed to return in one week to begin range-of-motion exercises.  At a follow-up appointment on April 30, 2008, clinic staff noted an improving knee contusion, returned range of motion, yet continuing knee effusion.  He was given a work release for full activities, and advised to follow up as needed.

At a six-month post-surgical visit on June 2, 2008, Employee reported he was still having trouble squatting, kneeling, bending, and lifting, but was otherwise able to perform his work activities.  Dr. Mills found good range of motion and no gross effusion or swelling, but marked crepitus with patellofemoral range of motion.  He noted his belief Employee “was anxious to keep his job.”  Dr. Mills imposed a permanent weight-lifting limit of 40-pounds, no squatting, kneeling, or bending, and no ladders.  He found Employee medically stable from the December 7, 2007 surgery.
  

Employee was seen for a PPI rating for his knee injury at Alaska Spine Institute on July 2, 2008.  Utilizing the 6th Edition of the AMA Guidelines, J. Michael James, MD, rated Employee with a 3% impairment of the right lower extremity, “which is equal to 1.2% impairment of the whole man which rounds to 1% of the whole man.”
  Employer paid $1,770.00 PPI in a lump sum on August 25, 2008.
  Dr. James noted Type 2 diabetes mellitus and hypertension as comorbid diagnoses unrelated to Employee’s knee condition.
  This is the first indication in any of the medical records produced that Employee also suffers from diabetes and hypertension.
 
On August 5, 2008, Dr. Mills completed a Municipality of Anchorage (MOA) Return to Work Certification for Employee, noting the June 2, 2008 work release limitations, and restating his previous instruction that Employee’s work assignments be restricted, with no bending, squatting or climbing ladders, and no lifting more than 40 pounds.
  At a September 15, 2008 follow-up, Dr. Mills noted Employee still reporting retropatellar knee pain, pain with squatting, kneeling, bending and lifting.  He found marked patellofemoral crepitus.  He further noted Employee’s weight remained unchanged
 and was “certainly a contributor to his knee pain.”  Dr. Mills continued, “I think he needs vocational rehabilitation and I think it is very unlikely that he can return to unlimited work requirements of his previous job.  I am encouraging vocational rehabilitation.”
  Dr. Mills reiterated the weightlifting limitations of no more than 40 pounds occasionally, 20 pounds frequently, in a September 25, 2008 Disability Status Report.  On October 23, 2008, Employee requested an evaluation to determine his eligibility for vocational rehabilitation.
  This is discussed more fully below.  A Chart Note from Dr. Mills’ office on October 27, 2008 shows Employee reporting he was recently released from employment by the Employer.

At Employer’s request, Employee appeared for an Employer’s Medical Evaluation (EME) on December 2, 2008.  Marilyn L. Yodlowski, MD, noted the purpose of her examination was “to evaluate Employee’s injuries sustained on April 27, 2007.”
  Dr. Yodlowski concluded the work incident of April 27, 2007 was “the precipitating cause that led to the disability and need for treatment regarding the medial meniscus acute tear.”
  She noted the work injury “caused a temporary aggravation and increased symptoms of Employee’s arthritis, as well as the permanent aggravation of the acute medial meniscal tear superimposed on the pre-existing degenerative meniscus.”
 

Employee returned to Dr. Mills’ office on February 9, 2009, reporting his knee continued stiff and painful.  PA-C Hickenlooper noted limited range of motion.  He diagnosed right knee stiffness and pain, and referred Employee for further physical therapy.
  The physical therapy reports have not been filed with the Board, nor have any medical records beyond the February 9, 2009 chart note.

Employer accepted Employee’s claim at the time of initial injury on April 27, 2007, and paid temporary total disability (TTD) from April 28, 2007 through September 17, 2007 (first surgery and recovery), and again from December 7, 2007 through January 21, 2008 (second surgery and recovery), and for April 23, 2008 (second knee injury).
  Employer filed a Controversion Notice on November 19, 2007, denying all benefits related to vascular insufficiency, noting the claim it accepted was for Employee’s right knee only, and no medical opinion or evidence suggested Employee’s vascular insufficiency arose in the course and scope of his employment.

     II.         Reemployment Eligibility Determination
In response to Employee’s October 23, 2008 request, Northern Rehabilitation Services, Inc. (NRS) was assigned to conduct an evaluation to determine Employee’s eligibility for vocational rehabilitation under AS 23.30.041(d) and 8 AAC 45.525.  On January 15, 2009, Virginia Samson of NRS submitted a reemployment benefits eligibility report.  She noted Employee attended high school in Hawaii through the tenth grade.  He did not graduate and does not have a GED.  He holds certificates for operating a fork lift and a school bus, and has a current Alaska Driver’s License.

Ms. Samson gathered information from Employee and from the Social Security Administration to determine what occupations Employee held during the ten years preceding his work injury.  In addition to Employee’s job as a Maintenance Worker I at the time of injury, Ms. Samson identified Employee as having worked as a food service provider, a truck washer, dish washer, janitor, newspaper deliverer, handicapped van driver, school bus driver, and warehouse worker.  

Ms. Samson selected the corresponding descriptions for those occupations from the U.S. Department of Labor’s Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (SCODDOT),
 and submitted those SCODDOT job descriptions for Dr. Mills’ review.  On November 24, 2008, Dr. Mills responded to Ms. Samson’s inquiry by placing an “X” mark on one of two lines on the forms provided to him, indicating either Employee “will,” or “will not” “have the permanent physical capacities to meet the physical demands of this job description.”  Dr. Mills indicated Employee “will” have the permanent physical capacity to perform as a Bus Driver, Cook Helper, Newspaper-Delivery Driver, Driver and Cafeteria Attendant, and “will not” have the physical capabilities to work as a Cleaner II, Industrial-Truck Operator, Cleaner- Commercial or Institutional, Kitchen Helper or Delivery-Route Truck Driver.
  Ms. Samson wrote an initial report with these findings on January 15, 2009, indicating an addendum would follow containing the labor market survey and her recommendation.

The SCODDOT for Bus Driver 
 states it is a “Medium” strength occupation, requiring: “Lifting, Carrying, Pushing, Pulling 20-50 Lbs. occasionally, 10-25 Lbs. frequently or up to 10 lbs. constantly.”  The SCODDOT for Bus Driver reads, in part:

Drives bus to transport passengers over specified routes to local or distant points according to time schedule:  Assists passengers with baggage and collects tickets or cash fares. . . May make repairs and change tires. . .May load or unload baggage or express checked by passengers in baggage compartment…(emphasis added).

The SCODDOT for Cook Helper
 indicates it is also a “Medium” strength occupation, requiring: “Lifting, Carrying, Pushing, Pulling 20-50 Lbs. occasionally, 10-25 Lbs. frequently or up to 10 lbs. constantly,” and requires occasional stooping.  In part, a Cook Helper:

Assists workers engaged in preparing foods for hotels, restaurants, or ready-to-serve packages by performing any combination of following duties:  Washes, peels, cuts, and seeds vegetables and fruits.  Cleans, cuts, and grinds meats, poultry, and seafood. . . .  Carries pans, kettles, and transfer of food to and from work stations, stove, and refrigerator. . . .  Cleans work areas, equipment and utensils, segregates and removes garbage, and steam-cleans or hoses garbage containers.  Distributes supplies, utensils, and portable equipment, using hand truck...(emphasis added).

The SCODDOT for Newspaper-Delivery Driver
 denotes it too is a “Medium” strength occupation, requiring: “Lifting, Carrying, Pushing, Pulling 20-50 Lbs. occasionally, 10-25 Lbs. frequently or up to 10 lbs. constantly.”  The description for the position reads, in part:

Drives truck or automobile over prescribed route to deliver newspapers to wholesale or retail newspaper dealers, or to bus, airline, or express stations for shipment:  Loads newspapers onto vehicle…Delivers newspapers to dealers or individual subscribers at their homes or place of business, or to bus, airline, or express station for shipment…(emphasis added).

The SCODDOT for Driver
 describes a “Medium” strength occupation as well, also requiring:  “Lifting, Carrying, Pushing, Pulling 20-50 Lbs. occasionally, 10-25 Lbs. frequently or up to 10 lbs. constantly,” and requires occasional stooping.  The duties of a Driver include:

Drives minibus, van, or lightweight truck to transport clients, trainees, or company personnel: Drives vehicle from individual or central loading area . . . according to assigned schedule.  May assist disabled passengers into and out of vehicle.  May secure passengers’ wheelchairs to restraining devices to stabilize wheelchairs during trip…May clean and service vehicle with fuel, lubricants, and accessories…May perform other duties when not driving, such as custodial and building maintenance tasks (emphasis added).

The SCODDOT for Cafeteria Attendant 
 denotes a Light strength occupation, requiring: “Lifting, Carrying, Pushing, Pulling 20 Lbs. occasionally, frequently up to 10 Lbs., or negligible amount constantly.  Can include walking and or standing frequently even though weight is negligible.  Can include pushing and or pulling of arm and or leg controls,” and requiring occasional stooping.  A Cafeteria Attendant:

Carries trays from food counters to tables for cafeteria patrons.  Carries dirty dishes to kitchen.  Wipes tables and seats with dampened cloth.  Sets tables with clean linens, sugar bowls, and condiments.  May wrap clean silver in napkins.  May circulate among diners and serve coffee…

The SCODDOTs Dr. Mills disapproved: Cleaner II,
 Industrial-Truck Operator,
 Kitchen Helper
  and Delivery-Route Truck Driver,
 are all occupations with “Medium” physical demands, requiring “Lifting, Carrying, Pushing, Pulling 20-50 Lbs. occasionally, 10-25 Lbs. frequently or up to 10 lbs. constantly.”  Cleaner, Commercial or Institutional,
 also rejected by Dr. Mills, requires “Heavy” physical demands, consisting of “Lifting, Carrying, Pushing, Pulling 50-100 Lbs. occasionally, 20-50 Lbs. frequently, 10-20 Lbs. constantly,” as well as stooping, kneeling, and crouching frequently, and climbing occasionally.

Upon her receipt of Dr. Mills responses, Ms. Samson conducted a labor market survey to determine if a viable labor market existed for those occupations Dr. Mills’ responses suggested Employee would have the physical capacity to perform.  

For the Bus Driver position, Ms. Samson contacted the City and Borough of Juneau, which reported two openings for Transit Operators, a 30 hour per week position.  She contacted First Student, in Fairbanks, Alaska, which reported “over 100 Bus Drivers on staff in the Fairbanks area, [with] 2 or more current openings.”  First Student in North Pole, Alaska reported only two Substitute Operator positions available.
  Administrative notice is taken that First Student currently operates school buses for several school districts statewide, including Fairbanks, North Pole and Anchorage, the state’s largest school district.  Ms. Samson does not report having contacted First Student in Anchorage, where Employee resides with his family.

For the position of Cook Helper, Ms. Samson was told Arctic Bowl/300 Club has “6 Grill Cooks/Cashiers on staff . . . [with] 1 current opening,” and anticipated one future opening for a “Head Cook” at $8.50 per hour.  Boston’s reported no current openings, but anticipated openings “for cooking positions” in the next six months at a beginning wage of $9.00 per hour.  NANA Management Services reported two openings for “Cook.”  Providence Medical Center reported one opening for “Cook” in Valdez, Alaska.  Sunrise Grill reported it has 2 “Cooks” on staff.  It had one opening at the time of inquiry, but preferred someone with a minimum of three years of breakfast preparation experience, who it would pay a beginning wage of $10.00 per hour.
 

For the position of Driver, Ms. Samson contacted Care a Van in Juneau, Alaska to learn only substitute bus driver positions are available.  Dimond Center Hotel reported no current openings, but anticipated seasonal openings during the summer.  Millennium Alaskan Hotel reported its van driver duties are performed by its Bellmen, for which one position was available.  NANA Management Services reported two part-time positions available.  Princess Tours reported only one seasonal position, from May through September, as a “Luggage Truck Driver.”  The Super 8 Motel in Anchorage had no current openings.
  

For the position of Newspaper Delivery Driver, the Anchorage Daily News reported 3-4 openings for newspaper delivery drivers.  The Frontiersman, in Wasilla, Alaska, reported two current openings for “Carrier,” a six month contract position.
 

For the position of Cafeteria Attendant, Ms. Samson contacted Pentagon North, Inc., learning it employs 3 café attendants, with one current opening at a beginning wage of $8.00 to $9.00 per hour.  Ms. Samson contacted Providence Hospital, which employs 18 “Dietary Assistants,” but had no  openings.
 
Accessing employment data from the Alaska Career Information System (AKCIS), Ms. Samson reported “Moderate” prospects for bus driver positions in Alaska.  She reported “Very High” employment opportunities for Dishwashers and Kitchen Helpers in Anchorage, because “increasing personal income will contribute to the demand for kitchen helpers as more people eat out.”
  She reported these positions have a median hourly wage of $9.07 per hour.
  Ms. Samson does not report AKCIS predicting any expected growth or future job opportunities for Cook Helpers, Drivers, Newspaper-Delivery Drivers or Cafeteria Attendants.

Based on Dr. Mills’ indication Employee will have the physical capacity to perform in 5 of the 10 occupations he held in the 10 years prior to his work injury, and her own conclusion a viable labor market existed in which Employee could obtain employment as a Bus Driver, Cook Helper, Newspaper/Delivery Driver, Driver and Cafeteria Attendant, on January 20, 2009, Ms. Samson recommended Employee be found ineligible for reemployment benefits.
 

The RBA Designee adopted Ms. Samson’s recommendations, and on February 10, 2009, determined Employee was not eligible, stating:

I have determined that you are not eligible for reemployment benefits based upon the January 15, 2009, eligibility evaluation report and the January 20, 2009, labor market Research Report from Virginia Samson.  In these reports Ms. Samson documented that on November 24, 2008, Dr. Mills predicted that you will have the permanent physical capacities to perform the physical demands of the following jobs:  bus driver, cook helper, newspaper delivery driver, cafeteria attendant, driver, and pastoral assistant.  These are all jobs that you held during the ten-year period prior to your injury, for a period of time long enough to meet the Specific Vocation Preparation (SVP) code for each job.  Additionally, Ms. Samson conducted labor market research to document that these types of jobs exist in the labor market in reasonable numbers.  For these reasons, I have found you ineligible for reemployment benefits (emphasis added).

Employee timely appealed the RBA Designee’s finding of ineligibility, claiming he is physically unable to perform as a bus driver, cook helper, newspaper delivery driver, driver or cafeteria attendant.
  On March 23, 2009, with a Workers’ Compensation Medical Summary form, Employee filed with the Board a March 18, 2009 letter he received from Dr. Mills.  The letter from Dr. Mills is written “To Whom it May Concern” and reads:

I have been advised that there are issues regarding Mr. Mahe and his job duties and return to work. I previously reviewed paperwork from Northern Rehabilitation in December 2008 for pastoral assistant, bus driver, cook, amongst other things.  I felt that at that time, some of those job descriptions were within his capabilities. Since that time, the patient has had a chance to review those descriptions and feels that he cannot perform them.  According to the patient’s most recent evaluation here in February of 2009, he is still having a severe amount of pain and stiffness and on my last evaluation of the patient, he certainly had persistent retropatellar pain, pain with kneeling and squatting and bending.

It is always difficult for me to be certain what a patient can or cannot do from a work status point of view, but I think the opinion that is of most value is that of the patient himself.  If he states he is unable to do those job descriptions, then I will assume that he is unable to do those job descriptions.  Apparently only the most sedentary work would be appropriate for this patient.  If there is an opportunity for vocational rehabilitation for such work, I certainly would support it.  I would be happy to talk with anyone directly regarding this patient and his work status.  I am hopeful that this input is helpful.

At hearing, the employer objected to the Board’s consideration of the March 18, 2009 letter from Dr. Mills, stating it received the letter from Employee on March 23, 2009, only two days prior to hearing, had filed a Request for Cross-Examination under 8 AAC 45.120(f), and has not been provided an opportunity to question Dr. Mills.
  Employee stated he could not afford to pay the cost for Employer’s cross-examination of Dr. Mills.  

Employee testified he is unable to physically perform the job duties of Bus Driver, Cook Helper, Newspaper-Delivery Driver, Driver or Cafeteria Attendant.  He explained he is unable to bend his right knee and cannot move quickly.  He cannot climb stairs, so climbing in and out of a bus would be difficult, as would operating the acceleration and braking pedals on a bus.  He testified he is unable to sit for 8 hours as a driver because he also has problems with his back.  He described the Cook Helper job as fast moving, requiring a considerable amount of moving around, loading supplies and handling heavy frozen meat.  He noted his former position as a Newspaper Delivery Driver was a weekend job only, and required lifting 30-40 pound bundles of newspapers, climbing in and out of a vehicle, and throwing newspapers, none of which Employee feels he is now capable of performing.  He described a Cafeteria Assistant job as involving a considerable amount of weight-bearing, including standing, moving and setting up tables and chairs, and sweeping and mopping, which he can no longer perform.  We noted Employee walks with a cane.

Employee further testified he was not provided with the SCODDOT job descriptions when the specialist supplied them to Dr. Mills for consideration in November, 2008.  He only received them with the specialist’s January 20, 2009 report and recommendation.  He did not discuss his inability to perform the physical requirements of these jobs with Dr. Mills until sometime after receiving the RBA Designee’s February 10, 2009 determination of ineligibility.  He stated Dr. Mills has been recommending vocational rehabilitation  for some time, and Employee does not understand why it was disapproved. 

Employer argued Employee has the physical capacity to perform in the selected occupations, a viable labor market exists for them, and the RBA Designee’s reliance on the specialist’s findings was not an abuse of discretion.
 
FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.      Standard of Review

Under AS 23.30.041(d), the Board must uphold a decision of the RBA absent “an abuse of discretion on the administrator’s part.”  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
  the Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”
  The Board also considers an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
  In the Administrative Procedure Act, the legislature provided another definition to be used by the courts when considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  AS 44.62.570.

On appeal to the courts, the Board’s decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard set out at AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in its review of an RBA determination.  Applying a substantial evidence standard, “a [reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”
 
The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions.
 Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in our review of an RBA determination if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence for the RBA’s consideration.
 

If we allow parties to enter additional evidence, we will review it along with the evidence before the RBA Designee, to assess whether the decision was supported by substantial evidence.
  If, in light of the record as a whole, we find the RBA Designee's decision is not supported by substantial evidence, we must conclude she abused her discretion and we will remand the matter for reexamination of the evidence and necessary action.
 

II.      Review of the RBA Eligibility Decision

AS 23.30.041 provides in relevant part:

(d). . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

(e)
An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . .  to compete in the labor market. . . .

(r)  In this section. . . .

      . . .

(3) “labor market” means a geographical area that offers employment opportunities in the following priority:



  (A) area of residence;



  (B) area of last employment;



  (C) the state;



  (D) other states;

(4) “physical capacities” means objective and measurable physical traits such as ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel crouch, crawl, reach, handle, finger, feel, talk, hear, or see;

(5) “physical demands” means the physical requirements of the job such as strength, including positions such as standing, walking, sitting, and movement of objects such as lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling, reaching, handling, fingering, feeling, talking, hearing, or seeing;

8 AAC 45.525(b) provides:

When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury.  The rehabilitation specialist shall


(1)  . . . choose the most appropriate job title or titles based on the employee’s descriptions of the jobs held and training received. . . .


(2)  determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described. . . .


(3) submit the job title or titles chosen under (1)-(2) of this subsection, for which the employee meets the specific vocational preparation codes, to a physician.


(4) if the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job or jobs, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs (emphasis added).

8 AAC 45.530(b) provides:

If the administrator determines the eligibility evaluation is not in accordance with 
8 AAC 45.525, or the information on the board’s case file is insufficient or does not support the eligibility recommendation, the administrator

(1) may not decide the employee’s eligibility for reemployment benefits; and

     (2)   shall notify the employee, the employer, or the rehabilitation specialist to submit additional information within a specified date so eligibility can be determined.

We now consider whether the RBA Designee’s decision is supported by substantial evidence.
 Substantial evidence is that which a reasonable mind might accept as adequate to support a conclusion.
  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter to the RBA for reexamination of the record and necessary action.

               A.  The Physician’s Prediction

As an initial matter, we find in the record no letter or any instructions from the specialist to Dr. Mills explaining what he should consider when reviewing the SCODDOT job descriptions supplied to him for review.  We find Dr. Mills was supplied with SCODDOTs for occupations Employee purportedly held in the 10 years preceding his work injury, accompanied by the following question and response method:

            _________________________________________________________________


Do you predict Paul Mahe 


 _____will

                                                                        _____will not

Have the permanent physical capacities to meet the physical demands of this job description?

              _______________________________________________________________________________

We find Dr. Mills’ responded by placing an “X” on one line or the other for each of the SCODDOT job descriptions presented, and was neither asked for, nor did he offer further explanation for his conclusions.  By his check marks, Dr. Mills indicated Employee would have the physical capacity to work as a Bus Driver, Cook Helper, Newspaper-Delivery Driver, Driver and Cafeteria Attendant, but could no longer perform as a Cleaner II, Industrial-Truck Operator, Cleaner- Commercial or Institutional, or Kitchen Helper.
  Based upon the SCODDOT descriptions contained in the specialist’s report, we find the “approved” positions of Bus Driver, Cook Helper, Newspaper-Delivery Driver, Driver and Deliver-Route Truck Driver, all place “Medium” physical demands on the worker.  “Medium” is defined in each SCODDOT as requiring lifting, carrying, pushing, and pulling up to 50 pounds. 

We find Dr. Mills’ check mark responses suggesting Employee will have the physical capacity to perform as a Bus Driver, Cook Helper, Newspaper-Delivery Driver and Driver are inconsistent with the medical records.  On June 2, 2008, six months after Employee’s second knee surgery, Dr. Mills’ chart notes reflect:  “I have imposed permanent
 limits of 40-pound weight-lifting,” as well as “No squatting, kneeling, or bending.  No ladders.”
  Dr. Mills signed a work release for Employee on August 5, 2008, stating:  “No bending, squatting, climbing ladders.  Lift limit – 40 pounds occasionally.”  On September 15, 2008, Dr. Mills wrote on a Disability Status form, “He needs voc rehab.”  His chart note of even date reads: “I think he needs vocational rehabilitation and I think it is very unlikely that he can return to unlimited work requirements of his previous job.  I am encouraging vocational rehabilitation.”  Dr. Mills reiterated the 40 pound lift limit again on September 25, 2008.
  We find Dr. Mills’ check marks suggesting Employee will be able to perform in the “Medium” physical capacity categories of Bus Driver, Cook Helper, Newspaper-Deliver Driver and Delivery-Route Truck Driver, all of which require lifting up to 50 pounds, inconsistent with the permanent lifting limit of 40 pounds he imposed in June, 2008.  We find Dr. Mills’ medical records reflecting his imposition of a permanent 40 pound weightlifting limit more reliable than his check mark responses to the specialist’s inquiry.
   
We further find Dr. Mills’ check mark responses were limited to his treatment of Employee’s right knee, and failed to consider whether Employee’s comorbid diagnoses of Type 2 diabetes, hypertension and obesity will affect his ability to perform in the selected occupations.  We find the medical records produced from Dr. Mills’ office contain no mention of, nor treatment or referral for treatment for Employee’s Type 2 diabetes mellitus or hypertension. While there is one mention of vascular insufficiency in Employee’s lower extremities, noted by PA-C Jim Bliven, not Dr. Mills, Mr. Bliven did not treat Employee for vascular insufficiency, but instead referred him to a family practice physician for follow-up care.  Other than this one office visit, we find no chart note showing Employee’s blood pressure or blood levels were ever measured by Dr. Mills’ staff.  We find our file contains only one chart note from Employee’s initial visit to Dr. Muffolotto, in which she ordered diagnostic testing to assess Employee’s vascular condition.  Neither the results of those diagnostic tests, nor any further medical records pertaining to Employee’s vascular insufficiency, appear in the medical records provided from Dr. Mills’ office.
 

Additionally, we find Dr. Mills’ records do not reflect Employee’s body weight in any chart note in almost two years of treatment, but contain only the occasional oblique reference to weight by Dr. Mills or one of his physician assistants.
  Employee’s weight appears for the first time in a chart note from Dr. Muffoletto, filed directly with the Board by her office with a Physician Report.  On October 29, 2007, Dr. Muffoletto recorded Employee’s weight at 280 pounds.  She noted Employee’s Body Mass Index (BMI) at 38.
  We find Dr. Mills’ records contain no mention of, nor treatment or referral for, treatment for Employee’s obesity.  

Finally, we find no evidence anyone from Dr. Mills’ office ever conducted, or referred Employee for a physical capacities evaluation to determine precisely what physical activities he is capable of performing.  

From the absence of mention in the Medical History section of the Eligibility Evaluation, we find the specialist too, and the RBA Designee who relied on her report, also failed to consider whether the Employee’s obesity, diabetes and hypertension will affect his ability to fulfill the physical demands required of a Bus Driver, Cook Helper, Newspaper Delivery Driver, Driver or Café Attendant.
  We have previously held a rehabilitation eligibility evaluation must consider the physical capacities of the whole person, not just the injured body part giving rise to the claim.
  

Because we find Dr. Mills’ check mark responses are inconsistent with the substantive contents of the medical records, were limited to Employee’s right knee, and failed to consider Employee’s

obesity, hypertension, vascular insufficiency and diabetes, we conclude, based on the record as a whole, Dr. Mills’ check box responses are not evidence a reasonable mind would accept as adequate to support the conclusion Employee has the overall physical capacity to perform the “Medium” physical demand occupations of Bus Driver, Cook Helper, Newspaper Delivery Driver and Driver.
  We conclude where, as here, the eligibility determination was based on Dr. Mills’ check box responses to the specialist’s inquiry, it is not supported by substantial evidence.  

Because we reach this conclusion based on the evidence before the RBA Designee, without considering Dr. Mills’ March 18, 2009 letter, we need not determine whether Employee acted with due diligence in obtaining the letter for consideration by the RBA, nor need we rule on the employer’s Smallwood objection to its admission. 

              B.   The Labor Market Survey

We find further errors in the specialist’s labor market survey conducted, which the RBA Designee relied upon to conclude Employee is ineligible for reemployment benefits.

The specialist reported contacting a total of 18 businesses employing persons as Bus Driver, Cook Helper, Newspaper-Delivery Driver, Driver and Cafeteria Attendant.  She also consulted Alaska Career Information System (AKCIS), which she reported forecasted “Moderate” openings in Alaska for Bus Drivers, and “Very High” openings for “Kitchen Helpers” in both Alaska and nationwide.  As an initial matter, we find Dr. Mills specifically found Employee will not have the physical capacity to perform the duties of a Kitchen Helper.
  Accordingly, we find the specialist’s reliance on the AKCIS forecast of “Very High” openings for “Kitchen Helpers” misplaced, and of no value to the RBA Designee or the Board.  

Referring to the 18 businesses she contacted for the labor market survey, the specialist concluded:

These employers have 15 current openings for full-time positions and 7 openings for either substitutes, seasonal, or part-time employment... NRS has determined, through the research conducted, that these positions exist in the labor market, with recent, current and anticipated openings for these positions in Alaska and nationwide.  Therefore, this can be considered a viable labor market at this time.

From our examination of the labor market survey, we find five of the reported fifteen then current openings for full-time positions noted by the specialist appear under the category “Cook Helper.”  However, we find those five openings, as well as the openings anticipated in the future under this category, are not for “Cook Helper” at all, but for “Cook,” an entirely different SCODDOT, and a position Employee has never held nor for which he ever received training.
  One of those openings, with Arctic Bowl/300 Club, is for “Grill Cook/Cashier.”  There is no evidence to suggest Employee was ever employed or received training as a cashier.  The specialist reported no current or anticipated part-time, seasonal or substitute openings for Cook Helper.  Accordingly, we conclude the specialist found no viable job market for Cook Helper.  

We find the remaining 10 full-time positions the specialist identifies in the labor market survey consist of two bus driver positions with First Student in Fairbanks, Alaska; one Bellman position with Millennium Alaskan Hotel; three or four openings for Newspaper/Delivery Driver with the Anchorage Daily News, and two with the Frontiersman, in Wasilla, Alaska; one cafeteria attendant position with Pentagon North; and one cafeteria attendant position with Norton Sound Regional Corporation.  We find the “Bellman” position with Millennium Hotel is for a SCODDOT other than “Driver,” and is a position the employee never held nor for which he received training.  

We find all but two of the nine remaining full-time positions are in the “Medium” physical demand category, requiring an ability to lift up to 50 pounds.  Because Dr. Mills has imposed on Employee a permanent lifting limit of 40 pounds, we find only the two cafeteria attendant positions, one with Pentagon North in Anchorage, and one with Norton Sound Health Corporation,
 are within Employee’s lifting capacity.  We further find all of the part-time, substitute, and seasonal openings reportedly available are within the “Medium” physical strength category, requiring lifting or carrying up to 50 pounds, and are thus outside the permanent lifting limit imposed by Dr. Mills.  We have previously found where a rehabilitation specialist uses an inappropriate job description in conducting her labor market survey to conclude a viable labor market exists, the RBA relying on that erroneous conclusion abuses her discretion.
 

Accordingly, we find the specialist has identified at most two employment opportunities in occupations Employee has held in the 10 years prior to his work injury, the two cafeteria attendant positions, which do not exceed the lifting limit imposed by Dr. Mills.   We find two openings is not a “reasonable number of job vacancies,” nor does inquiry of two employers constitute a viable labor market survey.  We have previously criticized the viability of a labor market survey where the Rehabilitation Specialist used too small a sampling.
  We conclude the specialist here has failed to demonstrate a viable labor market exists for occupations the Employee has held in the ten years prior to his work injury, and which Employee has the permanent physical capacity to perform.

              C.   Conclusion

We find the RBA Designee relied upon the eligibility evaluation report of Rehabilitation Specialist Samson in making her determination under AS 23.30.041(e)(2).   We find Ms. Samson relied on Dr. Mills’ check mark responses concerning Employee’s physical capacity to perform under the selected SCODDOTs, rather than carefully examining the medical records provided, noting the inconsistency between those records and the check mark responses, and bringing those inconsistencies to Dr. Mills’ attention.  We find Dr. Mills’ medical records repeatedly and unequivocally impose a permanent lifting limit of 40 pounds.  We have been instructed we must strictly adhere to the SCODDOT job descriptions when comparing the physical demands of a job with an employee’s physical capabilities, no matter how harsh the result.
  We find Dr. Mills’ permanent lifting limit of 40 pounds eliminates all “Medium” physical capacity occupations as defined in the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles,” which require lifting up to 50 pounds.  In addition, we find error in the overall apparent failure to consider how and if Employee’s obesity, hypertension and diabetes will affect his ability to perform in the selected occupations.  
We further find the specialist conducted a flawed labor market survey by sampling primarily “Medium” physical demand jobs requiring lifting up to 50 pounds, a lift limit beyond Employee’s physical capacity.  We find the specialist included in her labor market survey the positions of “Cook” and “Bellman,” positions Employee did not hold in the ten years preceding his work injury, and “Kitchen Helper,” which Dr. Mills’ specifically disapproved.  We further find the specialist identified only two positions requiring less than “Medium” physical demands, those for Cafeteria Attendant, only one of which is in the community in which Employee resides, the other being several hundred miles away in an unidentified locale somewhere in the Norton Sound/Bering Sea area of northwest Alaska.  We find two positions do not constitute the “reasonable number” of job openings intended by 8 AAC 45.525(b).  We find the labor market survey was flawed.  We find the specialist failed to identify a viable labor market for Employee’s employment skills. 

Based on the foregoing, and in light of the record as a whole, we conclude the RBA Designee’s decision that Employee is not eligible for reemployment benefits is not supported by substantial evidence.  We conclude the RBA Designee abused her discretion when she relied on the specialist’s findings to conclude Employee is ineligible for reemployment benefits.  

ORDER

1) The RBA Designee’s finding Employee is not eligible for reemployment benefits dated February 10, 2009, is reversed.
2) This matter is remanded to the RBA for reevaluation and necessary action consistent with this Decision. 

Dated at Anchorage, Alaska, this ___ day of April, 2009.
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_________________________________
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Howard A. (Tony) Hansen

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of PAUL MAHE employee, v. MUNICIPALITY OF ANCHORAGE, self-insured employer, Case No. 200705818; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this ___ day of April, 2009.



__________________________________



Kim Weaver, Clerk 
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