CURTIS L. NELSON v. KLUKWAN, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                     Juneau, Alaska 99811-5512

	CURTIS L. NELSON, 


Employee, 

                                                     Respondent,

v.

KLUKWAN, INC.,


Employer,

and

ALASKA NATIONAL INSURANCE CO.,


Insurer,

                                                     Petitioners.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200524045
AWCB Decision No. 09-0071 

Filed with AWCB Juneau, Alaska

on April 13, 2009


On April 7, 2009, at Juneau, Alaska, on the written record, we heard the employer’s petition for bifurcation.  The employee appeared pro se.  Attorney Tim McKeever represented the employer and insurer (“employer”).  We closed the record on April 7, 2009.

ISSUE
Shall we bifurcate the proceeding to decide as a preliminary question whether any injury sustained by the employee occurred within the course and scope of employment?

SUMMARY OF THE CASE HISTORY, RELEVANT EVIDENCE, AND ARGUMENT
We incorporate by reference those facts previously recited in earlier interlocutory decisions issued in this case, as if set forth in full.
  From those previous detailed recitations, the following facts are most pertinent to the pending petition to bifurcate.  The employee filed a Report of Occupational Injury or Illness (“ROI”) on October 1, 2006, identifying a date of injury nearly 11 months earlier of November 15, 2005, stating injury to the lumbar spine while shoveling snow, while employed as a Controller for the employer.
  

The employee reported that in 2003 his “body crashed with an autoimmune disorder” and that he has been on prednisone pharmacotherapy since July 2003.
  The employee reported in 2006 that at that time “[h]e takes anywhere from 5 mg to 30 mg of prednisone a day to control his overall joint pain.”  The employee has had previous problems with his shoulders, with arthroscopy and surgical repairs of both shoulders, as well as knee surgeries.
  In February 2005, the employee was scheduled for another surgery on his right shoulder, but cancelled the procedure on March 4, 2005.
  

The employee’s position as controller with the employer began sometime between July 18 and July 25, 2005.
   On July 26, 2005, the employee reported injuring his right shoulder in a fall while not at work.
  On July 30, 2005, the employee reported to the SEARHC Clinic in Haines, Alaska, received an increase in dosage of prednisone, with no evidence of complaints of or treatment for any injury to musculoskeletal system.

On September 26, 2005, the employee was seen by Jeffrey Carlin, M.D., in Seattle, noting complaints of buttock pain and back pain on forward flexion and extension.  Dr. Carlin formed the impression at that time of “seronegative rheumatoid arthritis, rule out spondylarthropathy,”
 osteoarthritis of multiple sites, and probable rotator cuff partial or complete tear of the right shoulder.  Dr. Carlin formed the plan to have x-rays of the employee’s spine, pelvis, knees, and right shoulder.  Dr. Carlin opined at that time that the employee was using “fairly high” doses of prednisone, and that he encouraged the employee to taper prednisone use below 10 mg. per day.
  AP views of the lumbar spine were taken on September 26, 2005, as well as other views.

In response to the ROI, the employer stated: “we contest because it was beyond asserted scope of duties & we were not informed.  See attached detail.”  The attachment, unsigned and undated, stated:

The workers comp claim filed by Mr. Nelson states that he injured his back shoveling “heavy, wet snow in employer’s parking lot”.  His job description does not sate [sic: state] that his duties were to shovel snow.  The weather report for that day shows that it did not snow until 8 pm that evening.  Nor did it snow the three days prior to November 15th, 2006 [sic].  None of the Klukwan employees recalls if he shoveled snow on November 15, 2006 [sic].

Prior to November 15, 2005 Mr. Nelson attempted to bring a sailboat from Juneau to Haines during rough weather.  Upon doing so he injured himself and had to call the US Coast Guard.  When he returned to work he verbally told several employees what had happened and showed some of them his injuries.  He had bruising on his arm, face and torso.

The employee has stated that:

Irrespective of spinal stenosis, osteoarthritis, or any latent back disorder, the fact of the matter is that in 55 years of living I had never had a back problem, back injury, or any medical appointment for any back issue whatsoever until November 2005 – after the action (shoveling) which caused the pain, which caused the MD appointment, which caused the MRI, which disclosed the injury.  There is no medical record on earth which represents my seeing any type of health care provider for any back problem prior to November 23, 2005 – when I saw Jeffrey Carlin in Seattle for back pain as chief complaint.

In earlier decisions in this matter, we recited the employee’s testimony that he cannot perform activity for longer than four hours per day; that due to long-term use of prednisone he experiences extreme morning stiffness that prevents and inhibits his activities upon arising; that he needs to attend hearings laying on his back; that he had difficulty handling papers and documents in this position; and that a doctor has recommended he refrain from travel due to his current physical limitations.
  Based on this testimony, and the inability of the parties to reach agreement on the conditions for deposition of the employee, we issued a decision that indicated, in the absence of agreement between the parties, that we would issue an order limiting the employee’s deposition to
4 hours per day, for a three day period, with accommodations to permit the employee to attend the deposition with dignity and relieve his back by having a couch to lay on, along with an assistant to help the employee with manipulation of the extensive papers that have accumulated in this case.

The employer filed its petition for bifurcation in November 2008,
 which the employee opposed.
 The employer filed its Affidavit of Readiness for Hearing (“ARH”) on this petition on January 7, 2009.
  A pre-hearing conference (“PHC”) on this petition, among other subjects, was held on February 18, 2009, at which the employer’s bifurcation petition was set for hearing on the written record, with briefs ordered to be filed on or before March 30, 2009.

The employee submitted evidence and an unsworn declaration (termed an “affidavit”) that went to the merits of whether his duties were performed during the course and scope of employment.
    The employer submitted an objection and request for cross-examination as to certain of the employee’s exhibits.
  

The employer filed its brief on March  30, 2009.
  The employer argued that the board has authority to order bifurcation and hearing on potentially dispositive issues; that there is evidence establishing a prima facie case that the employee’s job duties did not include snow shoveling, and therefore the alleged injury was beyond the course and scope of employment; that the factual issues of course and scope are distinct from the facts and evidence to be adduced regarding temporary total disability (“TTD”), permanent total disability (“PTD”), medical expense, medically-related transport expense, and compensation rate adjustment benefits; that the value of bifurcation outweighs any burden on the employee; and that a resolution on the issue of course and scope in favor of the employer will obviate a host of other discovery issues the parties would otherwise face.

In addition to his previously filed Objection to the employer’s petition to bifurcate, the employee filed a hearing brief that was faxed
 to the board early on March 31, 2009.
  The employee argued that the employer’s bifurcation petition has in fact caused delay and would continue to do so; that the current petition is part of an overall strategy of the employer’s counsel to conduct “legal skullduggery” by drawing out and complicating the proceeding.
  The employee argued that bifurcation:

 will duplicate old areas of conflict, create new avenues of dysfunction, and beggar the global matter at hand, which is the proper adjudication of my work injury claim.  At this time, barring yet another peripheral distraction caused by Carrier Counsel, I am extremely close to filing my Affidavit of Readiness for Hearing.  I am taking this phase of the matter quite seriously, and further confusion of any variety naturally contributes to delays in my being prepared to file this document.

The employee argued that he has not refused to attend an EIME in Spokane, WA, and the employer’s repeated attempt to force him to travel outside Spokane, WA for an EIME was in direct contravention of the employee’s doctors’ orders restricting his travel for medical reasons only.
  The employee argued the employer was well aware of his snow-shoveling activities, which benefitted other employees and therefore the employer generally.  The employee argued that his job description required the ability to lift or move up to 25 lbs. frequently, and up to 50 lbs occasionally.
  The employee argued that he weighed a volume of snow in Spokane and observed it to be less than 25 lbs.; that he weighed a ream of 8.5” x 11” office paper, and that a box of office paper (10 reams) would have by this method of estimation exceeded the 50 lb. weight limit; that in his job with the employer he frequently moved full boxes of paper in the course of his work; therefore, he concluded that because he was performing working involving lifting of paper in boxes that at times exceeded 50 lbs., “[obviously, I was not violating these terms of my employment relationship while shoveling snow on the employer’s premises, with employer’s snow shovel, for benefit of Klukwan employees.”
  The employee’s argument, by addressing the merits of course and scope, in essence disputes that the employer has shown a prima facie case of lack of injury within the course and scope of employment.
  The employee argued that bifurcation should be denied because of the employer’s failure to produce e-mail communications between himself and other employees, discussing the snow shoveling, that the employee argued are relevant to the board’s hearing on the course and scope defense.

The employer submitted a rebuttal brief via facsimile transmission on April 2, 2009,
 in which the employer pointed out that the employee’s brief was technically untimely, but that the employer would waive this objection to the employee’s hearing brief.
  Although the rebuttal brief itself was technically untimely (our regulation requires all pre-hearing legal memoranda to be filed and served at least five business days prior to the hearing,
 and the PHC summary specified and reiterated this deadline by requiring that pre-hearing legal briefs be filed on or before March 30, 2009),
 we decided to consider it, finding unusual and extenuating circumstances given the employee’s attribution of procedural improprieties, to which we decided the employer ought be given a chance to respond.
  We accepted the employee’s late hearing brief on similar grounds based on his representations of health problems causing delay, and in light of the employer’s express waiver of objection to the late-filed brief.  We closed the record when we considered this matter on April 7, 2009.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.005(h) provides in pertinent part, “…Process and procedure under this chapter shall be as summary and simple as possible.”  

AS 23.30.135 (a) provides:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155 (h) provides:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.065 provides, in part:

(a)
. . . . At the prehearing, the board or designee will exercise discretion in making determinations on


(1)
identifying and simplifying the issues . . . .

(c)
After the prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made between the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

8 AAC 45.070(a) provides, in part:


Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

These sections give us considerable latitude in determining issues to be set for hearing.
  8 AAC 45.065 and 8 AAC 45.070 require the exercise of discretion in setting hearings and determining issues to be heard.  In earlier board decisions, AS 23.30.135 provided authority to bifurcate issues into separate hearings, including preliminary hearing on potentially dispositive issues.  Bifurcation is appropriate where a party has raised a potentially dispositive issue, and the relevant law and facts were substantially independent of the other issues to be considered in separately. 
 

We find here that the employer has raised a potentially dispositive issue, of whether any injury sustained by the employee occurred while the employee was engaged in the course and scope of his work for the employer.  We find that the facts of the occurrence of the injury are substantially independent of other issues to be considered on the employee’s claim for benefits.

We further find that bifurcation would not prejudice the employee, despite his argument to the contrary.  We find that the employee has stated that he is nearly ready to file an Affidavit of Readiness on the merits of his claim.  We find that the employee has stated that he has physical limitations that prevent him from attending a full day of hearing, and that we likely will have to break up the hearing on the merits into multiple hearing days, and likely limit the time for hearing to the afternoons.  We find that due process of law would require us, in the conduct of a hearing on the full merits of the employee’s claim, to hear the employer’s defense of course and scope as a preliminary matter, in any event.  

We find that course and scope has been a central element of the employer’s defense in this case, starting from its response to the employee’s written report of injury.  Thus to be nearly ready on his claim, the employee must be nearly ready to address the issue of course and scope, clearly a central issue since the inception of this dispute.  We find that, although the employee may feel that the employer’s petition is part of a larger delay tactic and “legal skullduggery,” we find that it is an ordinary part of litigation that the board may hear potentially dispositive issues as a preliminary matter, in the interests of efficiency and promotion of amicable resolution of disputes.  We find that the orderly disposition of this dispute will be aided by bifurcation, and so we shall grant the employer’s petition for bifurcation, and remand this matter to the board’s designee to schedule a hearing on the question of:

whether any injury sustained by the employee occurred during the course and scope of his employment with Klukwan, Inc.

If they mutually agree to it, the parties may join any other preliminary issue for the same hearing, including the employer’s defense under AS 23.30.100 or AS 23.30.105.  We do not now address the merits of course and scope, and so do not address the exhibits and arguments submitted by the employee on the merits of course and scope.  We likewise do not address at this time the employer’s admissibility objections and invocation of their right to cross-examine the author of a document containing or constituting hearsay.  We reserve ruling on the employee’s offered exhibits, the employer’s objections and invocation of right of cross-examination, and the parties’ arguments as to the weight to be given to any specific exhibit admitted.  We also reserve ruling on the employee’s argument that the employer has failed to preserve relevant evidence, and the appropriate sanction to be imposed if the board finds that argument to be supported.

On remand, the workers’ compensation officer is instructed to review 8 AAC 45.052(c) and 45.120(f), (g) and (h), and board form 07-6174
 with the employee and employer’s representative at the pre-hearing conference set for scheduling a hearing on course and scope.  In order to prepare for an efficient hearing on course and scope, along with any other preliminary issues to which the parties can agree should be heard.  The parties are encouraged to discuss stipulations as to authenticity and admissions for limited purposes, to avoid the board having to accelerate the course and scope hearing into a hearing on the full merits in order to accommodate the limited schedules of any expert witnesses who may be called to testify, or compelled to testify in the face of a Smallwood
 objection.  It should be noted that the board previously supplied the employee with a copy of the Act and its implementing regulations.
 

ORDER

The employer’s petition for bifurcation is GRANTED, and this matter is remanded to the board’s designee to set a pre-hearing conference within thirty (30) days of this order, or at such other time as the parties may stipulate or the board designee in her discretion may otherwise order, for the purpose of setting a hearing on a regularly scheduled meeting date, on the question of course and scope.  The board otherwise reserves jurisdiction to resolve this matter. 


Dated at Juneau, Alaska this 13th day of April, 2009.
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Robert B. Briggs, Designated Chairman
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Patricia Vollendorf, Member
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Richard Behrends, Member

EXTRAORDINARY REVIEW
Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CURTIS L. NELSON employee / respondent; v. KLUKWAN, INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200524045; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on April  13, 2009.






John Childers, Admin Clerk III
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� We have issued three other interlocutory orders in this case, on discovery and related matters: AWCB Dec. Nos. 07-0182, 08-0026, and 08-0081(June 29, 2007; Feb. 22, 2008; Apr. 30, 2008).


� ROI filed 10/17/06.


� L. Kozora, PT, Initial Evaluation, Synergy Healthcare (Sept. 21, 2006).  E.g., J.K. Shuster, MD, Chart Note, Northwest Orthopaedic Specialists, PS (dated Apr. 11, 2006)(noting prednisone as part of medication regimen); Letter,  G.L. Craig, MD, Arthritis Northwest PLLC, to�K. Rowbotham, MD, Re: C.L. Nelson (Dec. 22, 2006), at page 2 (prednisone dose 5 mg per day).  


� E.g., M.H. Kody, MD, Chart Note, Northwest Orthopaedic Specialists, PS (Oct. 13, 2004)(reporting right rotator cuff surgery “ten years ago” and describing knee surgeries); M.H. Kody, MD, Chart Note, Northwest Orthopaedic Specialists, PS (Oct. 20, 2004)(discussing MRI scan of right rotator cuff, recommendation for surgery); M.H. Kody, MD, Report of MRI of Right Shoulder on 10/18/04 (signed 12/28/05); M.H. Kody, MD, Associated Orthopaedic Specialists, PS, Operative Report (11/9/97)(diagnostic arthroscopy and acromioplasty, etc. of right shoulder); M.H. Kody, MD, Associated Orthopaedic Specialists, PS, Operative Report (11/4/97)(arthroscopic subacromial decompression, debridement, etc. of left shoulder).


� Chart Note, Northwest Orthopaedic Specialists, PS (Mar. 4, 2005).


� [Employer’s] Response to Employee’s Petition for Protective Order dated March 28, 2007 (dated Apr. 11, 2007, filed April 13, 2007), Exhibit C, page 9 (letter offering position as controller, reciting start date).


� E-mail, C. Nelson to S. Laney, MD (dated July 24, 2005).


� Southeast Alaska Regional Health Consortium, Haines Medical Clinic, Emergency Visit Record (dated July 30, 2005).


� Spondyloarthropathy is defined as “any of several diseases (as ankylosing spondylitis) affecting the joints of the spine.”  Merriam-Webster’s Medical Dictionary OnLine.  See � HYPERLINK "http://medical.merriam-webster.com/" �http://medical.merriam-webster.com/�medical/spondylarthropathy (printout filed Jan. 29, 2008). 


� J. Carlin, MD, Chart note, Rheumatology Dept., Virginia Mason Med. Cntr. (dated Sept. 26, 2005), at page 2 (referring to Intake Form under “Review of Systems”) attached as Tab 4,  Letter, C. Nelson to R. Briggs, AWCB and T. McKeever, Holmes, Weddle & Barcott (dated Dec. 12, 2007, filed Dec. 24, 2007).


� E.g., 9/26/05 N.R. Conti, MD, L-Spine 2 Views [X-Ray Report], Employee’s Exh. Z attached to 3/17/09 C.L. Nelson, Letter to AWCB, Submission of Exhibits etc. (filed 3/24/09).


� ROI filed 10/20/06, at pages 1-2.


� 6/4/07 Letter, C. Nelson to J. Schuster, MD attached as Exhibit F, page 1 to 6/8/07 Employee’s Hearing Brief for Hearing on June 12, 2007 and Declaration of Curtis L. Nelson (filed 6/14/ 07)(emphasis added).


� AWCB Dec. No. 08-0081, at pages 7-8, nn. 44-45 and accompanying text; see also 3/30/09 Employee’s Hearing Brief (filed 3/31/09), at page 6 (discussing Employee’s Exhibits TT through WW, noting inability to sit and medical doctors’ orders against it). 


� AWCB Dec. No. 08-0026 at 31-32 and Appendix.


� 11/25/08 [Employer’s] Petition to Bifurcate Matter (filed 11/28/08).


� 12/14/08 [Employee’s] Objection [to] Employer’s Petition to Bifurcate (filed 12/22/08).


�1/7/09 ARH (filed 1/12/09). 


� 2/18/09 PHC Summary (served 2/20/09).


� 3/17/09, C.L.Nelson, Letter to AWCB, with attached Employee’s Exhibits A through BBB (filed 3/24/09).


� 3/20/09 [Employer’s] Objections to Documentary Evidence and Request for Cross-Examination (filed 3/23/09).


� 3/30/09 Employer’s Hearing Brief on the Petition to Bifurcate Matter (served via fax at 3:26 pm, and served via mail on 3/30/09; original filed 4/1/09).


� 3/30/09 Employer’s Hearing Brief on the Petition to Bifurcate Matter (filed 3/30/09); 11/25/08 [Employer’s] Petition to Bifurcate Matter (filed 11/28/09).  The employer also argued in its original petition that bifurcation might obviate the need for some questions to be posed to an employer-sponsored independent medical examination (“EIME”), 11/25/08 [Employer’s] Petition at 2.  At that time, apparently, no EIME had been conducted, though the parties dispute the reasons for this.  However, one EIME has been conducted.  1/22/09 W.R. Pace, MD, Letter Report on EIME to T. McKeever (filed 2/11/09). 


� In accommodation of the employee’s apparent current disability, the board issued an interlocutory order permitting the parties to file documents in this case via facsimile transmission, so long as there is evidence accompanying the facsimile transmission that the document has first been served via facsimile transmission to the opposing party, the original of the document (bearing the party’s original signature) is filed with the board by regular mail the same date as the facsimile transmission; and the document with attachments does not exceed 50 pages.  AWCB Dec. No. 08-0026, at pages 32-33.  Our regulation otherwise requires documents to be accompanied by a certificate of service bearing an original signature, thus prohibiting us in the ordinary case from accepting documents via facsimile transmission alone.  8 AAC 45.060(b).


� 3/30/09 Employee’s Hearing Brief in support of (1) Employee’s Objections to Employer’s November 25, 2008 Petition to Bifurcate Matter; and (2) Reference to Employee Exhibits, Submitted on March 17-18, 2009 (filed via fax at 3:54 am on 3/31/09; original filed 4/6/09).


� 3/30/09 Employee’s Hearing Brief (filed 3/31/09), at page 2.


� 12/14/08 [Employee’s] Objection [to] Employer’s Petition to Bifurcate (filed 12/22/08), at page 2.


� Id.


� 3/30/09 Employee’s Hearing Brief, at page at 4 (discussing Employee Exhibits N-P).


� Id. at 4-5 (discussing Employee Exhibits N-W).


� See generally id.


� Id. at 3-4.


� 4/2/09 Employer’s Rebuttal Brief on the Petition to Bifurcate (filed via fax at 2:00 pm 4/2/09; original filed on 4/6/09).


� Id. at page 1.


� 8 AAC 45.114(1).


� 2/18/09 PHC Summary, at page 2.


� 8 AAC 45.114.


� Cook v. Alaska Workmen's Comp. Bd., 476 P.2d 29 (Alaska 1970).


� Greenwood v. Alaska Fleet Services, Inc., AWCB Dec. No. 04-0096 (Apr. 28, 2004)(resolving Section 110(c) defense as preliminary matter); Estate of Reynolds v. GBR Equipment, Inc., AWCB Dec. No. 04-0035 (Feb. 9, 2004)(preliminary issue on death benefits claim); Michalsen v. Ketchikan Indian Corp., AWCB Dec. No. 03-0018 (Jan. 27, 2003)(sovereign immunity defense); Sossaman v. Alaska Sales & Service, AWCB Dec. No. 00-0184 (Aug. 24, 2000)(granting petition to bifurcate to hear issue false claim defense under AS 23.30.022); Aleck v. Delvo Plastics, Inc., AWCB Dec. No. 97-0061 (Mar. 13, 1997)(stipulated bifurcation of Section 105 defense). But, see, Irby, et al.  v. Juneau Gold Mining, Inc., AWCB Decision No. 07-0357 (November 21, 2007)(denying petition to bifurcate issues on remand from Alaska Supreme Court, finding facts intertwined with different issues); Benston v.Marsh Creek LLC, AWCB Dec. No. 07-0116 (May 8, 2007)(facts on multiple issues intertwined; denying bifurcation);  Kuhn v. South Fork Construction, AWCB Decision No. 99-0248 (December 8, 1999)(denying bifurcation, finding no extra expense to employer to hear full merits of case along with preliminary defense).


� A copy of this form is supplied to the parties with this decision.


� Commercial Union Cos., v. Smallwood, 550 P.2d 1261 (Alaska 1976); see Frazier v. H.C. Price/CIRI Const. JV, 794 P.2d 103 (1990).


� See AWCB Dec. No. 08-0026, at pages 1-2, n. 1 (reciting supplying compilation of Alaska’s workers compensation statutes and regulations, published by Lexis-Nexis). 
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