IN RE OCEANVIEW TEXACO

ALASKA WORKERS' COMPENSATION BOARD
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           P.O. Box 115512
Juneau, Alaska  99811-5512

	IN THE MATTER OF THE PETITION
FOR A FINDING OF THE 

FAILURE TO INSURE 

WORKERS’ COMPENSATION

LIABILITY AND ASSESSMENT 

OF A CIVIL PENALTY  

AGAINST
MARK REED D/B/A OCEANVIEW

TEXACO,

                            Employer,

                                 Respondent.  
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	FINAL DECISION AND ORDER

AWCB Case No.  700002208
AWCB Decision No.09-0073  

Filed with AWCB Anchorage, Alaska

on April 14, 2009


We heard this matter on March 11, 2009, at Anchorage, Alaska.  Mark Reed, co-owner of Oceanview Texaco, now known as Reed’s Auto Service, represented the employer (employer).  Mark Lutz, Investigator for the Fraud Investigation Section of the Alaska Department of Labor and Workforce Development, represented the State of Alaska (Division).  We held the record open at the hearing’s conclusion to allow the employer to provide additional documents regarding employee workdays. The employer provided the requested information on
March 20, 2009, and the Division averred on March 31, 2009.  We closed the record when the Board next met on April 1, 2009.


ISSUES
1. Shall the Board issue a stop order, pursuant to AS 23.30.080(d), prohibiting the employer’s use of employee labor?

2. Has the employer failed to file proof of workers' compensation liability insurance, pursuant to AS 23.30.085(a)?

3. Has the employer failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a)?

4. Shall the Board order a civil penalty be paid under AS 23.30.080(f)?  

SUMMARY OF THE EVIDENCE
Mark Lutz, Investigator for the Fraud Unit for the Alaska Workers’ Compensation Division, testified at the hearing on March 11, 2009, that the Division discovered the employer was operating without workers’ compensation insurance from June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008, during a routine examination of Department of Labor records.  Mr. Lutz testified that the Division served the employer with a Petition for Findings of Employer’s Failure to Insure Workers’ Compensation Liability pursuant to AS 23.30.075 (“Petition”), and for Assessment of Civil Penalty under AS 23.30.080, as well as a Discovery Demand, on March 30, 2007.
  Mr. Lutz testified that the Petition accuses Mark Reed d/b/a Oceanview Texaco, of being an employer, using employee labor, and having neither approval to self-insure, nor workers’ compensation insurance to pay workers’ compensation benefits if an employee is injured on the job.
  The employer received the petition and discovery demand on March 31, 2007.

Oceanview Texaco is operated as a sole proprietorship by Mark Reed in Anchorage, Alaska.
  Investigator Lutz testified that the Department of Labor Employment Security Division (“ESD”) tax records indicate the employer paid taxes for one to three employees for the various periods of 

noncompliance.
  Mr. Lutz further testified that the National Council on Compensation Insurance, Inc., (“NCCI”) database records for the State of Alaska indicate the employer was uninsured from June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.

Mr. Lutz testified that the employer came into compliance with AS 23.30.075, having obtained coverage effective June 30, 2008.  The employer allowed his WCI to lapse twice since being notified by the Division, in September of 2007 and May of 2008.
  The investigator testified that the employer has been uncooperative in providing data to the Division once it was determined that the employer was not in compliance with AS 23.30.075, as the employer believed he had no employees and was not required to have coverage.  Mr. Lutz testified that the employer has a history of three work place injuries, two of which occurred while the employer was insured, and one which occurred while the employer was uninsured in which the employer claimed the injured worker was an independent contractor.  At the hearing, Mr. Reed acknowledged that he now accepted that the injured worker was an employee and had settled a suit filed by the injured worker for benefits.  The settlement was to be paid in lump sum, and had not been paid by the date the record closed.  The employer is an auto repair business with moderately low risk.
Mr. Lutz testified that the employer’s estimated annual premium is $2,485, which is equal to a daily prorated amount of $6.81.  
Mr. Reed testified that he is the owner of the employer, the business of the employer is an auto repair shop, his employees perform primarily tire change overs during the fall and spring, and he usually only has one employee during the rest of year.  He testified he agreed with the information provided by Mr. Lutz.  Mr. Reed further conceded the worker injured while he was uninsured was an employee, and he had employees in November and December 2006.  Mr. Reed agreed to provide to Mr. Lutz and the Board time cards for these employees so that a calculation of uninsured employee workdays could be made.  Mr. Reed also testified he is the owner of the employer, and the only person with the authority to insure the corporation.  Mr. Reed testified he understood that he is personally, jointly and severally liable with Oceanview Texaco for any compensable injuries to his employees while the business was uninsured.  He further testified he understood the penalty for his failure to insure can be as high as $1,000.00 per uninsured employee work day.  Mr. Reed submitted an affidavit on March 20, 2009, indicating a total of fifty-five (55) uninsured employee work days.

Finally, Mr. Lutz testified the employer has appeared before the Board previously for failing to comply with AS 23.30.075.  The Board issued a decision and order on July 8, 2005, prohibiting  the employer from using employee labor until he complied with AS 23.30.075.
  The employer obtained workers’ compensation insurance on June 4, 2005, three days after the Board issued an oral stop order at the hearing held June 1, 2005.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Failure to File Proof of Insurance

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:
(a)An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of the employer’s insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.
(b)  If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .
The Board finds that the administrative records and the hearing testimony show that the employer failed to provide evidence of compliance with the workers' compensation insurance requirement from June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  Although this employer had opportunity to file evidence of compliance, the Board received no evidence of insurance.  The Board finds the employer is not in compliance with AS 23.30.085. 
Based on the evidence of the hearing record, we find the employer failed to file evidence of compliance for the periods from June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  We conclude the employer was in violation of AS 23.30.085(a) and (b) for that period of time.
  We also conclude the employer is subject to the liabilities set out in AS 23.30.060(a),
 and the penalties provided in AS 23.30.070(f) for any valid claims of injury arising during the period in which it is in violation of AS 23.30.085.

II.
Failure to Insure
A petition has been filed against the employer for failure to insure for purposes of workers’ compensation.  AS 23.30.075 provides, in part: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for.... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.080(d) provides, in pertinent part, as follows:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075....

The Board finds, based on the testimony of Mr. Lutz, the documents in the record, and the admissions by Mr. Reed, that Oceanview Texaco, is an employer.  Further, we find that
Mark Reed owns and operates Oceanview Texaco as a sole proprietorship now known as
Reed Auto Service.  The employer has a general duty to provide workers’ compensation insurance for its employees.  The evidence shows that Oceanview Texaco, employed one to three employees during the period between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008, and is subject to the Alaska Workers’ Compensation Act (“Act”).  The Board concludes the employer is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Act.  The Board finds that Mark Reed and Oceanview Texaco, failed to insure for liability from June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  

The Board finds, based on the employer’s failure to provide evidence of compliance or ceasing to be an employer during this period, that we must presume, as a matter of law, that the employer failed to insure or provide security as required by AS 23.30.075 from June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  The employer has provided no evidence to rebut the presumption.  Based on our administrative record and the testimony of Mr. Reed, we find this employer failed to insure for workers’ compensation liability while still using employee labor between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008, and was in violation of AS 23.30.075(a).  Under AS 23.30.075(b), we conclude the employer and
Mark Reed are directly, jointly and severally liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period in which it was in violation of AS 23.30.075.

The Board finds Oceanview Texaco is a sole proprietorship.  Further, under AS 23.30.075(b), the Board finds Mark Reed, owner, had the authority to insure the business for workers’ compensation liability.  Further, the Board finds that based upon his testimony, Mr. Reed is the individual actively in charge of the business.  The Board finds that Mr. Reed had the authority to insure the business or apply for a certificate of self-insurance, and that he failed to do so for the period June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  Based upon the employer’s lack of coverage, the Board finds the employer has elected direct payment of compensation for any claims arising during the period when it has been in violation of 
AS 23.30.075.
  In addition, the Board concludes the employer will be subject to the penalties provided in AS 23.30.080 for any claims arising during the period it was in violation of 
AS 23.30.075, between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  

III. STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order at the request of the division prohibiting the use of employee labor by the employer until the employer insures or provides security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 a day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

We found above the employer has failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  The provisions of 
AS 23.30.080(d) give us discretion to consider issuing a stop work order, prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska.  Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so in the recent past, violating AS 23.30.075 and 
AS 23.30.085.  Nevertheless, the record reflects the employer has obtained coverage, and the investigator does not request a stop order.  Accordingly, we find a stop order is not necessary at present, and we decline to issue one at this time.  

The Board finds that this employer is well acquainted with the requirements of AS 23.30.075, and has been previously directed by the Board to maintain compliance.  The Board finds that it has previously issued a stop order against this employer.
  The Board finds the employer has again violated state law.  This is a very serious matter that endangers both injured workers and the interests of the State of Alaska as well as exposing the employer to financial liability that could result in bankruptcy for a single workplace accident.  This is unacceptable behavior for any employer in Alaska.  Any further violations will not be tolerated and if they do occur, the Board will strongly be inclined to recommend criminal prosecution under AS 23.30.075.  AS 23.30.075(b) provides that an employer who fails to insure and keep insured employees subject to Chapter 23 or fails to obtain a certificate of self-insurance shall, on conviction, be subject to a fine of $10,000 and a sentence of imprisonment for not more than one year.  The employer is hereby notified that compliance with AS 23.30.075 is mandatory.  

IV.
ASSESSMENT OF A CIVIL PENALTY UNDER AS 23.30.080(f) FOR FAILURE TO INSURE FOR WORKERS’ COMPENSATION LIABILITY
When an employer is subject to the requirement of AS 23.30.075 and fails to comply, we may also assess a civil remedy.  AS 23.30.080(f), with an effective date of November 7, 2005, provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

At the request of the Governor’s legislative director, on July 19, 2005, the Alaska Attorney General’s office reviewed FCCS SB 130
 and explained the numerous changes in the Alaska Workers' Compensation Act, AS 23.30, and the changes in the process of adjudicating workers' compensation disputes to Governor Frank Murkowski.  The changes to AS 23.30.080(f) were explained as follows:

The second new subsection authorizes the division to petition the board for a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.  This is a civil penalty for using employee labor while uninsured, not a penalty for violating a stop work order.  This civil penalty is in addition to a fine (up to $10,000) assessed by a court upon a criminal conviction under AS 23.30.075(b).  The penalty for using uninsured employee labor may be levied in addition to penalties for stop order violations.

AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.  We find that, dependent upon the facts of the case, our assessment may be between zero and $1,000.00 per day per uninsured employee.  

The Board found above, based upon the testimony of Investigator Lutz, the testimony of
Mr. Reed, and the administrative record, that the employer used employee labor to conduct the business of Oceanview Texaco, between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  Additionally, the Board finds the employer was uninsured for workers’ compensation liability between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  Based upon the administrative record in this matter and the testimony of Mr. Reed, the Board finds the employer had one to three employees during the period after the effective date of 
AS 23.30.080(f), between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  The Board finds that from between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008, the employer was uninsured 253 calendar days, during which it used 55 days of uninsured employee labor.  

We found above that the employer failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075, between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  The provisions of AS 23.30.080(f) give us discretion to consider assessing civil penalties requested by the Division.  AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board has consistently found we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.  We find the employer is subject to those penalties for the uninsured employee work days during the period between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008, and the Division has filed a Petition for those penalties.  The Division specifically requests that we assess penalties consistent with those assessed against other employer’s with similar aggravating and mitigating factors.  

The Board’s former decisions discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include:  number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of the employer’s compliance with the Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, the risk of the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer properly accepted service of the Division’s petition and whether the employer violated a stop order, and the credibility of the employer’s promises to correct its behavior.  Based on these factors, we have found a wide range of penalties reasonable, based on the specific circumstance of the violation.

The Board finds Mark Reed d/b/a Oceanview Texaco, now operating as Reed Auto Service, has shown a blatant disregard for the statutory requirements of the Alaska Workers’ Compensation Act.  The Board finds the employer’s history of failure to insure for workers’ compensation insurance liability pursuant to AS 23.30.075 is dismal.  The Board finds that the employer has been uninsured for workers’ compensation for 253 calendar days, which is approximately twenty percent of the days the employer has operated since the Board issued its stop order on July 8, 2005.  We find the employer operated using employee labor with no regard for the risk at which its employees were placed based upon its failure to provide workers’ compensation insurance.  

Further, the Board finds the employer openly chose to ignore not only the employer’s obligation to insure for workers’ compensation, but also chose not to comply with the Division’s discovery demands.  The Board finds the DOL’s statutes and regulations mandate that the employer furnish information regarding the number of individuals employed, their hours, and wages and to provide specific answers to all questions, whether submitted orally or in writing, authorized to be asked of the employer.  We find the employer in the instant matter failed to acknowledge its statutory obligation to provide information to the Division and failed to cooperate with the Division’s requests.  We find the employer’s failure to cooperate with discovery impeded expeditious processing of the Division’s petition and required the Division to expend additional resources to investigate the employer’s failure to insure.

The Board found in the case In re Wrangell Seafoods, Inc.
 (Wrangell Seafoods I) that the employer experienced periods of financial difficulty after the fishing season was over and the company was operating with a skeleton crew.  During this time, Wrangell Seafoods permitted its workers’ compensation insurance to lapse so that it could pay its ESD taxes.  This employer did not permit its workers’ compensation insurance to lapse during its busiest period of operations, the fishing season.  In that case, the Board issued a stop order, which the employer violated for approximately 40 days.  The Board assessed a civil penalty of $500.00 per uninsured employee per workday.  Wrangell Seafoods is the largest employer in the City of Wrangell; the Board found this to be a mitigating factor, as we did not wish to put the largest employer in the community out of business.  During the period the employer was uninsured, it had 204 uninsured employee workdays for a total civil penalty assessed of $102,000.00.  The Board approved a payment plan proposed by the employer.  The employer was notified that if it again failed to insure for workers’ compensation liability, any subsequent periods of failure to insure would be viewed with no degree of leniency.  Wrangell Seafoods again allowed their workers’ compensation insurance to lapse from October 23, 2005 through December 6, 2005, and, as a consequence of the Board’s previous warning, was fined the maximum amount allowed by statute, $1000 per uninsured employee workday.
  

The Board finds the facts in instant matter much different than those in Wrangell Seafoods I and we find the instant case to be much more egregious.  As an initial matter, if Oceanview Texaco were no longer able to continue in business, the community would not be affected.  Anchorage has many auto repair shops.  Therefore, unlike in Wrangell Seafoods, if the employer were to go out of business, the employees of Oceanview Texaco would have many alternative employment options.  Second, Wrangell Seafoods cooperated in the provision of discovery.  The same cannot be said of this employer.  

In the instant matter, the Board finds the employer has exhibited a complete disregardfor the Act.  We find the employer’s disregard of the Act has placed a significant number of employees at risk of injury without workers’ compensation insurance coverage.  We find one employee was injured while the employer was uninsured during the period of the current petition for penalties; this is an aggravating factor of the utmost concern.  The Board finds that the employer has shown a blatant disrespect for the law in allowing its workers’ compensation insurance to lapse twice during the period it was under investigation by the Division.  The Board further finds the employer’s failure to comply with discovery demands to be an aggravating factor.  Finally, the Board considers the need for the issuance of a stop order in the previous case against the employer to be an aggravating factor.  The Board finds that the employer went without workers’ compensation coverage for a significant period of time, between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008.  The Board finds this pattern and practice of failing to insure, and the lengthy period the employer has gone uninsured, to be aggravating factors in terms of imposition of a civil penalty under AS 23.30.080(f).  The Board finds no mitigating factors in this case.

For the period between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008, the Board finds the employer is subject to assessment of a civil penalty pursuant to AS 23.30.080(f).  The Board finds, based upon the administrative record for the period between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008, the employer failed to insure or provide insurance required by AS 23.30.075.  In assessing a civil penalty, we are not concerned only with the period of time the employer was uninsured, but also with any history of injuries.  This also gives an indication as to whether the nature of the work is dangerous.  

We find between June 4, 2006 through June 20, 2006, October 16, 2006 through May 31, 2007, September 13, 2007 through September 20, 2007, and May 31, 2008 through June 3, 2008, the employer used 55 uninsured employee workdays to conduct the business of Oceanview Texaco.  The Board finds the maximum penalty we can assess under AS 23.30.080(f) is $55,000.00.  Under the specific facts of this case, we find the maximum penalty permitted of $1,000.00 per uninsured employee work day for 55 days, for a total civil penalty of $55,000.00 is a reasonable and appropriate penalty under AS 23.30.080(f).  

We find the legislature has made its intentions clear that uninsured employers are subject to a severe penalty when employees are permitted to work without coverage for workers’ compensation liability in place.
  The Board shall base its assessment of the civil penalty upon 55 uninsured employee work days.  We find the maximum penalty that can be assessed based upon the evidence provided by the Division and AS 23.30.080(f), $55,000.00, is appropriate in light of the blatant disregard for the law exhibited by the employer.  The Board finds that the maximum penalty is necessary to encourage the employer to realize the importance of workers’ compensation insurance and to fund the Alaska Workers’ Compensation Benefits Guaranty Fund (“WCBGF”), considering there have been uninsured injuries, which could potentially subject the WCBGF to compensable claims.

We note the employer’s concerns over the impact of a large penalty on the ability of the employer to remain in business.  Under our broad procedural authority to protect the rights of parties, at AS 23.30.135, accordingly, the Board hereby adopts a payment plan for the employer’s fine as follows: a first payment of $1,145.99 is due within seven (7) days of this decision in accord with AS 23.30.080(g).  Thereafter the employer shall pay $1,145.83 on the first day of the next forty-seven months to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.  We shall order if the employer fails to timely make the ordered payments or permits its workers’ compensation insurance coverage to lapse, the entire balance including the suspended portion of the civil penalty, shall become immediately due and payable. 

III.  
Monitoring the Employer
The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority under AS 23.30.135, we will direct the Division’s Fraud Unit to monitor this employer’s compliance with our order to secure insurance, and we direct the Fraud Unit to investigate this employer at least quarterly, for five years, for compliance with 
AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter.  

ORDER
1. Pursuant to AS 23.30.060, the employer, Mark Reed d/b/a Oceanview Texaco, is directly liable for all compensable claims arising during the periods the employer was in violation of 
AS 23.30.075.

2. Pursuant to AS 23.30.075(b), Mark Reed is personally, jointly, and severally liable together with the employer for any compensable claims arising during the periods the employer was in violation of AS 23.30.075.
3. The employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which the employer was in violation of AS 23.30.075.

4. Pursuant to AS 23.30.135, the Board directs the Fraud Unit of the Workers’ Compensation Division to investigate this employer quarterly, for a period of five years, to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
5. The employer shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.

6. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $55,000.00 for 55 days the employees were employed while the employer failed to insure or provide the security required by AS 23.30.075.  

7. The Board orders the employer to pay the $55,000.00 civil penalty pursuant to the following plan:  The employer shall make an initial payment of $1,145.99 within seven days after the date of service of this order upon the employer, in accord with AS 23.30.080(g).  Thereafter, the employer shall make monthly payments of $1,145.83 for forty-seven months, commencing on the first day of June 2009, with the final payment on April 1, 2013.  If Mark Reed d/b/a Oceanview Texaco fails to make the initial payment within seven days of issuance of this decision and order or any of the remaining forty-seven payments within seven days of the monthly due date, the balance shall immediately come due and, pursuant to AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Mark Reed d/b/a Oceanview Texaco in default. 

8. Payments shall be made in accord with AS 23.30.080(g), to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 115512, Juneau, Alaska 99811-5512.  The Board orders the employer to make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082. Checks must include AWCB Case Number 700002208, in addition to the AWCB Decision Number 09-_____.  Checks shall be made payable to the Alaska Workers’ Compensation Benefits Guaranty Fund.  Pending payment of civil penalties assessed under AS 23.30.080(f) in accord with this Decision and Order, the Board shall maintain jurisdiction over this matter.

9. Pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $55,000.00 in accord with this Final Decision and Order, the Board shall maintain jurisdiction of this matter.
10. The Fraud Investigation Section of the Workers’ Compensation Division shall monitor the employer for compliance with AS 23.30.075, AS 23.30.085, and for timely payment of the civil penalty set forth herein, on a quarterly basis, for a period of not less than five (5) years.  Upon full, timely compliance by the employer as set forth herein, the Fraud Investigation Section shall, within 30 days, prepare a proposed Order of Discharge of Liability for Penalty for the Board’s approval and issuance.
Dated at Anchorage, Alaska on April 14, 2009.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in The Matter of the Petition for a Finding of the Failure to Insure Workers’ Compensation Liability and Assessment of a Civil Penalty Against Mark Reed d/b/a Oceanview Texaco, employer / respondant; Case No. 700002208; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April ___, 2009.






Kim Weaver, Administrative Clerk 
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� Petition, 3/30/07.


� Id.


� USPS Track and Confirm printout.


� Alaska Corporations, Business and Professional Licensing Entity History, Business Name: Oceanview Texaco.


� Alaska Department of Labor Employee Count Maintenance, and Tax Wage List by employer Oceanview Texaco.


� NCCI proof of coverage search.


� Id.


� Affidavit of Mark S. Reed.


� In re Mark Reed d/b/a Oceanview Texaco, AWBC Decision No. 05-0181.


� Id. See also NCCI proof of coverage search.


� AS 23.30.070(f) provides in pertinent part: “An employer who fails or refuses to send a report…shall…pay the employee…entitled to compensation…an additional award equal to 20 percent of the amounts that were unpaid when due….”


� AS 23.30.060(a) provides:  “An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment…until notice in writing of insurance…is given to the employee.”


� See AS 23.30.060.  


� In re Mark Reed d/b/a Oceanview Texaco, AWBC Decision No. 05-0181.


� 10 FS SLA 05.


� 7/19/05 Letter to the Honorable Frank Murkowski, Governor, from David W. Márquez, Attorney General; By: Scott J. Nordstrand, Deputy Attorney General, Civil Division, at 15.


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) [$500.00 per employee per day], In Re Wrangell Seafoods, Inc., AWCB Decision No. 07- 0093 (April 20, 2007) [$1,000.00 per employee per day]; In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007) [$20.00 per employee per day], In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) [$75.00 per employee per day]; In re Corporate 2006) [$15.00 per employee per day], In re Alaska Sportfishing Adventures, LLC, AWCB Decision No. 07-0040 (March 1, 2007) [$20.00 per employee per day], In re St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007) [$30.00 per employee per day], In Chiropractic, Inc., AWCB Decision No. 07-0098 (May 8, 2007) [$35.00 per employee per day]; In re EM Enterprises, Inc., AWCB Decision No. 07-0104 (April 25, 2007) [$35.00 per employee per day], In re Thompson Log & Gift, AWCB Decision No. 07-0062 (March 23, 2007) [$5.00 per employee per day], In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007) [$15.00 per employee per day], In re Academy of Hair Design, AWCB Decision No. 07-0122 (May 10, 2007) [$70.00 per employee per day]; In re Halo Salon, AWCB Decision No. 07-0142 (May 30, 2007) [$30.00 per employee per day]; In re Pizza Express, AWCB Decision No. 07-0144 (May 30, 2007) [$30.00 per employee per day]; In re White Spot Café, AWCB Decision No. 07-0174 (June 27, 2007) [$30.00 per employee per day]; In re Outboard Shop, AWCB Decision No. 07-0197 (July 12, 2007) [$30.00 per employee per day].


� AWCB Decision No. 06-0055 (March 6, 2006).


� In re Wrangell Seafoods, AWCB Decision Number 07-0093 (April 20, 2007).


� See Committee Minutes from March 10, 2005, SB 130, before the Senate Labor and Commerce Committee, testimony of Director of Workers’ Compensation, Paul Lisanke, beginning at 1:47:55 PM.  
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