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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBERT N. STRONG, 

          Employee, 

               Claimant,

          v. 

CHUGACH ELECTRIC ASSOCIATION,

          Employer,

          and 

ACE FIRE UNDERWRITERS INS. CO.,

          Insurer,

               Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200120146
AWCB Decision No. 09-0075
Filed with AWCB Anchorage, Alaska

on April 24, 2009.


The Alaska Workers’ Compensation Board (Board) heard the employee’s workers’ compensation claim on February 3, 2009 in Anchorage, Alaska.  Attorney Michael Jensen represented the employee (claimant).  Attorney Dennis Cook represented the employer and insurer (employer).  We closed the record at the conclusion of the hearing, but reopened the record for further deliberations on March 25, 2008.  We closed the record on March 25, 2008 at the conclusion of deliberations.


ISSUES
1.  Is the claimant entitled to medical benefits, including transportation costs, pursuant to 
AS 23.30.095?

2. Is the claimant entitled to temporary total disability (TTD) benefits from March 30, 2007 and continuing, pursuant to AS 23.30.185?

3. Is the claimant entitled to permanent partial impairment (PPI) benefits, pursuant to 
AS 23.30.190?

4. Is the claimant entitled to interest on late paid benefits, if any, pursuant to AS 23.30.155(p)?

5. Is the claimant entitled to attorney fees and costs, pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE
I. PROCEDURAL HISTORY

The claimant filed his Report of Occupational Injury or Illness (ROI) with the employer, signed by the employer’s representative, on September 18, 2001.
  The claimant reported he injured his left shoulder on September 14, 2001, when he was working at a Chugach Electric Association storage yard.  A crate containing a switch that weighed about 800 pounds fell on him, and he used his left arm to push himself clear of it.  The employer initially accepted the injury, but later, on September 27, 2007, filed a controversion, denying all benefits, based on the employer’s medical evaluation (EME) report of Mark Leadbetter, M.D.
  The claimant filed his workers’ compensation claim (WCC) on October 4, 2007, stating he hurt his left shoulder on September 14, 2001, and requesting TTD after surgery, PPI when rated, medical costs, interest if due, and a second independent medical evaluation (SIME).
  Attorney Dennis Cook entered his appearance on November 9, 2007,
 and Attorney Michael Jensen entered his appearance on February 28, 2008.
  

The claimant filed a second WCC on February 28, 2008, requesting TTD from March 20, 2007 and continuing, PPI, medical costs and related transportation costs, a reemployment eligibility evaluation, interest, attorney’s fees and costs, and an SIME.
  The employer filed its Answer to the claimant’s WCC on March 12, 2008, denying all the claims, except for the request for an SIME, which it admitted.
  The claimant filed his Affidavit of Readiness for Hearing (ARH) on March 27, 2008,
 which the employer opposed, stating the SIME had not yet been performed, and discovery had yet to be completed.
  At the September 16, 2008 Pre-Hearing Conference, the hearing date was set for February 3, 2009, and the issues for hearing were identified as medical benefits and related transportation costs, TTD from March 30, 2007 and continuing, PPI, interest, and attorney’s fees and costs.  On January 28, 2009, the employer asserted its adjustor had paid for medical treatment for the claimant’s left shoulder condition since 2003, and would continue to do so.
  The employer maintained the adjustor paid all bills submitted.
  The claimant asserted the employer had controverted all benefits in July 2007, denied the claimant’s workers’ compensation claims in its March 20, 2008 Answer , and eleven months later still had not paid the claimant’s medical bills.

II. MEDICAL AND FACTUAL HISTORY 

On January 19, 2000, the claimant saw orthopedic surgeon W. Laurence Wickler, M.D.
 for a chief complaint of “painful left shoulder.”  The claimant reported having difficulty with his shoulder for several months and complained that as long as he kept his hand below shoulder level, he did all right, but occasionally something would catch in the shoulder, and he would have to keep his hand below shoulder level for two or three days.  He reported the problem had gotten worse over the last six months.  X-rays revealed the claimant had a moderate to significant amount of degenerative changes in the left acromioclavicular joint.  Dr. Wickler diagnosed painful left shoulder, etiology unclear, and recommended that the claimant have a magnetic resonance imaging (MRI) scan, which could not be performed because of the schrapnel in the claimant’s left eye from a Viet Nam war wound.  Dr. Wickler continued to follow the claimant and saw him on February 24, 2000 and May 15, 2000.
  On the February 24, 2000 visit, the claimant reported his partner at work had been helping him, and he kept his hands below shoulder level.  Thus, his symptomatology had improved. On May 15, 2000, Dr. Wickler noted the claimant’s physical exam was consistent with a rotator cuff tear.  The claimant reported he was doing a little bit better and he wanted to take a “wait and see approach,” and Dr. Wickler did not object.  

On December 4, 2001, the claimant was seen at the office of orthopedic surgeon Robert E. Gieringer, M.D., by Carl L. Brown, Jr., a physician’s assistant (PA) for Dr. Gieringer.
  The claimant gave a history of having suffered an injury on March 29, 2001 at work when a crate full of ceramic insulators fell over on him and he used his left arm to deflect the crate.  The claimant reported being unable to sleep on his left side because of the pain.  PA Brown diagnosed: 1) left moderate glenohumeral joint arthritis with osteophyte development over the inferior medial edge of the acromion and inferior medial edge of the glenoid; 2) multidirectional instability; and 3) acromioclavicular joint and subacromial impingement.  PA Brown recommended a home exercise program and the medication ibuprofen and, if the claimant should continue to be symptomatic, a left shoulder MRI scan.  Subsequently, in January and March of 2002, the medication Vioxx was prescribed for the claimant’s left shoulder pain.

Dr. Gieringer saw the claimant January 9, 2002.
  Dr. Gieringer described a mechanism of injury where the claimant was on his knees squatting on the floor and an approximately 900 lb of crate of ceramic insulators tipped over and began to fall on him, when he reached up with his left arm to push the crate to the side.  The claimant reported he thought this incident was probably the “straw that broke the camel’s back” on injuries over the years to that shoulder from falls and other small injuries.  The injury caused him a significantly increased level of pain from what he had had before.  Dr. Gieringer opined the claimant had a strain with residual instability and might take two to three months to recover.  He recommended continued conservative treatment using Thera-Band elastic exercise devices.
  

On March 7, 2002, the claimant saw PA Brown for follow up.  The claimant’s range of motion had improved significantly, although he still could not throw a ball overhand.  He started massage therapy and preferred to try further conservative treatment before injections or surgery.  PA Brown found the claimant’s instability signs also showed improvement, and there were no impingement signs.  He noted the claimant was still doing Thera Bands and suggested he continue his current treatment regimen and return for followup in one month.

The claimant underwent massage therapy by Marianne Green, licensed massage therapist, from February 28, 2002 through June 11, 2002.  Ms. Green noted the claimant’s ongoing shoulder pain, which at times radiated into the pectoral muscles, and at times caused numbness in the fingers.  She also noted the pain improved after massage treatments and worsened after over use.
   

Dr. Gieringer saw the claimant for followup on June 5, 2002.  He indicated the claimant was continuing to work, had good and bad days, but had nocturnal pain when he lay on his left shoulder.  Dr. Gieringer found the claimant had left shoulder posterior and inferior subluxation of that was not present on the right side.  He indicated the claimant should have surgery, but opined waiting until September to have it would not cause any harm.
 

Dr. Gieringer did not see the claimant again until September 15, 2003, when he opined that the claimant did not have as much instability as he had on the examination one year previously.  Dr. Gieringer thought tightening the claimant’s left shoulder joint capsule would help halt progression of the arthritic changes in the claimant’s left shoulder.  He stated there was no hurry, but that left shoulder capsulorraphy would be likely to produce some long term benefit.
  X-rays were performed on the left shoulder, which showed no significant interval change since the December 4, 2001 x-rays.

On November 8, 2004, Dr. Gieringer again saw the claimant for followup.
  He noted the claimant was planning to retire the next year and that if the claimant were going to do anything for his left shoulder; it would be fine to wait until after retirement.  Dr. Gieringer suggested quarterly re-evaluation.
  Left shoulder x-rays were repeated, which demonstrated moderately severe acromioclavicular joint and glenohumeral joint degenerative arthritis.
  

Northern Adjusters wrote to Dr. Gieringer on May 17, 2006, requesting his opinion regarding the recommended surgery and its relationship to the January 14, 2000work injury.
 Claims adjuster Yvette Delaquito stated the claimant had sustained a left shoulder injury on January 14, 2000, secondary to slip and fall on the ice.  Ms. Delaquito reported the claimant had a subsequent injury to his left shoulder on September 14, 2001 while working for the same employer.  Ms. Delaquito asked Dr. Gieringer whether the January 14, 2000 injury was a substantial factor in causing, aggravating or accelerating any of the conditions noted above.  She defined a factor as being a “substantial factor” if it meets each of the two following tests: 1) “but for” the conditions of employment the injury, illness or impairment would not have occurred when it did to the extent it did; and 2) aspects of employment must have been so important in bringing about the patient’s condition that reasonable physicians would consider these aspects to be a cause of the condition and would assign responsibility for the condition in the employment.  Dr. Gieringer, however, declined to offer an opinion as to the January 14, 2000 injury, stating he had no knowledge of any injury other than the one he had listed as occurring on August 29, 2001.  Dr. Gieringer stated if the August 29, 2001 injury was the same one as the September 14, 2001 injury, then that injury caused the need for ongoing medical treatment as well as the recommended surgery.
  

The claimant saw Dr. Gieringer for followup on July 25, 2007,
 reporting continuing pain.  On examination, Dr. Gieringer noted a positive posterior drawer sign, weakness of rotation because of pain, and pain when reaching overhead through an arc of motion.  Dr. Gieringer recommended another injection. He opined if the injection did not work, resurfacing the claimant’s shoulder would be appropriate.
  

At the employer’s request, the claimant saw orthopedic surgeon Mark Leadbetter, M.D at Sunrise Medical Consultants for an EME on August 13, 2007.
  Dr. Leadbetter noted the claimant’s chief complaint was left shoulder girdle pain. He evaluated the claimant on a basis of an injury that occurred September 14, 2001.  Dr. Leadbetter described the mechanism of injury as a hyperabduction injury.  He reported symmetrical shoulder ranges of motion except for slight impairment of adduction on the left compared to the right.  Dr. Leadbetter diagnosed: 1) left shoulder girdle sprain/strain that was work related; 2) bilateral multidirectional instability of both shoulders, which is congenital and not work-related related; and 3) bilateral degenerative joint disease of both glenohumeral joints, preexisting and not related to diagnosis number 2.  Dr. Leadbetter opined the claimant had similar difficulties with his right arm and had been unable to sleep on his right shoulder during the night and over the years.  In addition, he opined the claimant’s left shoulder condition was medically stable with no PPI referable to the September 14, 2001work injury.
  

On September 20, 2007, the claimant reported the left shoulder was still painful, “3” on a scale of “1 to 10” at the best, and “8” at the worst.  The claimant wanted to have surgery in October, but might have to delay the surgery as he needed to go to Florida with his wife, because his father-in-law was dying.  Dr. Gieringer noted that the left shoulder x-rays still showed a decent glenohumeral space, about half of normal at least, with some spur formation, and recommended conservative treatment including injections as needed.
  The left shoulder x-ray report showed there was further narrowing of the left acromioclavicular joint and glenohumeral joint compared with the 2004 x-rays.

On September 25, 2007, Dr. Gieringer wrote a letter to the employer’s attorney’s office.
  Dr. Gieringer opined because the EME physician, Dr. Leadbetter, was not listed as a Board Certified Orthopedic surgeon, he was not qualified to render an opinion.  Dr. Gieringer also opined Dr. Leadbetter’s opinion and the employer’s controversion were not valid.

The claimant was next seen in Dr. Gieringer’s office by PA Zach Zipsir on January 25, 2008. The claimant reported the injection he received the previous July had helped quite a bit, but he was still planning on having the resurfacing procedure.  PA Zipsir noted the claimant’s concern his job might require him to go back to pole climbing.  PA Zipsir advised the claimant he would be absolutely unable to do that after the surgery and probably should not be doing it now for his own and others’ safety.  PA Zipsir also advised the claimant the planned surgery would not give him much more function, but it would help control the pain.  The claimant planned to have surgery on his shoulder as soon as possible, but was waiting for workers’ compensation to “get through with some hearings and some other issues” with the next hearing being schedule for February 12, 2008.  PA Zipsir indicated the claimant would be scheduled for surgery as soon as possible after this hearing, if surgery was approved.

On February 11, 2008, Dr. Gieringer opined the claimant’s work injury, in which a crate of ceramic insulators fell on him, (although there was a discrepancy in the records as to what date the injury actually occurred), did seem to be a substantial factor of the cause of his current left shoulder condition and need for treatment.   He also opined this work injury probably was a substantial factor in aggravating a preexisting condition. Dr. Gieringer noted the claimant had reported earlier injuries to the left shoulder, but it was the more recent work injury that appeared to have brought him a significantly increased level of pain, and caused him to seek medical attention at Dr. Gieringer’s office. 
 

On June 1, 2008, at the claimant’s request, Dr. Gieringer issued a work release to the claimant, restricting his work.  On July 11, 2008, the claimant requested more pain medication, and reported he was still waiting for workers’ compensation to make a decision on his surgery.

The claimant was seen by orthopedic surgeon Thomas Gritzka, M.D., on July 23, 2008 for a second independent medical evaluation (SIME).
  Dr. Gritzka interviewed the claimant, reviewed his medical history, and performed a physical examination.  The claimant reported he slipped and fell many times during his course of 23 years working for the employer, that the January 2001work incident, when he slipped and fell and jammed his left shoulder, was a significant discreet event, as after that point his left shoulder became noticeably worse.  He reported the work injury on September 14, 2001 was also significant, and was “the straw that broke the camel’s back” as far as his left shoulder was concerned.  Dr. Gritzka opined the claimant’s left shoulder complaints and symptoms were due to glenohumeral degenerative arthritis.  Dr. Gritzka noted the claimant probably did have an innate predisposition to glenohumeral joint osteoarthritis of the shouders, as he also had osteoarthritis of the right, non-dominant, glenohumeral joint.  However, Dr. Gritzka opined the two injuries to the left shoulder that occurred in 2001, each of which probably caused articular cartilage compression of the of the left shoulder joint, contributed to the worsening of the left shoulder joint osteoarthritis.  He also opined the September 14, 2001 work injury aggravated, accelerated and combined with a preexisting condition to produce the need for medical treatment and disability of the left shoulder.  Dr. Gritzka said the treatment the claimant received was reasonable and necessary, and the surgery proposed by Dr. Gieringer was a reasonable option for the treatment of the claimant’s left shoulder condition.  In addition, he maintained the claimant needed a left shoulder arthroplastic procedure, either a total shoulder or resurfacing.  Dr. Gritzka opined the claimant was not medically stable, and would never be able to return to his former work as a lineman.

The claimant followed up with Dr. Gieringer on October 8, 2008, at which time Dr. Gieringer treated him with an injection in the glenohumeral joint.
  The claimant reported better and pain free range of motion after the injection.  Dr. Gieringer noted the claimant was having trouble with his workers’ compensation insurance carrier over his left shoulder condition and treatment.  Dr. Gieringer commented on Dr. Leadbetter’s August 13, 2007 EME report as follows:  “One independent medical evaluation done in August 2007, by Dr. Ledbetter (sic), denied the claim saying that it was a pre-existing condition related to a congenital problem of hyperlaxity, which is a side-step of the problem so far as I am concerned, in favor of the insurance company and absolutely, in my opinion, not true.”  Dr. Gieringer also noted he reviewed the claimant’s x-rays from June, 2007, which revealed arthritis, and opined he could have done a resurfacing in June of 2007, but now the claimant might need a total or hemi replacement of his left shoulder.
  

Subsequently, Dr. Gieringer scheduled the claimant for a left shoulder replacement on December 18, 2008.
  Before the surgery, on November 10, 2008, the claimant had a left shoulder CT scan, which showed prominent osteophytic changes about the humeral head, prominent joint space narrowing of the glenohumeral articulation with multiple subchondral cyst formation in the inferior half of the glenoid.
  In addition, there was superior subluxation of the humeral head and narrowing of the acromiohumeral distance, arthritic changes of the acromioclavicular joint, and a type II acromium.  The overall impression was of prominent arthritic changes of the glenohumeral articulation.
  

Dr. Gieringer performed the claimant’s left shoulder surgery on December 18, 2008 at Alaska Regional Hospital.
  The procedure performed on the left shoulder was a hemiarthroplasty with autogenous bone grafting of the left glenoid bone cyst.

III. DEPOSITION AND HEARING TESTIMONY

A.  Deposition Testimony of Robert Gieringer, M.D.

Dr. Gieringer was deposed on December 23, 2008.
  He testified he has been a board certified orthopedic surgeon since September of 1980, and has a subspecialty in shoulder surgery, with his practice limited to shoulders and elbows since the mid 1990’s.
  Dr. Gieringer explained the surgery he performed on the claimant on December 18, 2008 was a hemiarthroplasty, or partial shoulder replacement.  He testified he had originally planned to do a relining or resurfacing procedure, but there was too much involvement of the humeral head to do a resurfacing.
  Dr. Gieringer testified he had treated the claimant from December 4, 2001 until the surgery, and in his opinion, the work injury of September 14, 2001 was a substantial factor, combined with the preexisting shoulder condition of arthritis to result in the need for surgery on the left shoulder.
  He testified but for the September 14, 2001 work injury, the claimant would not have undergone the partial shoulder replacement at the time he did and to the degree he did.  He further testified that at the time of the deposition the claimant was not medically stable, and the left shoulder condition would require further treatment, including physical therapy and pain medication.
  Dr. Gieringer testified the claimant would never be able to perform the physical demands of lineman work, and after the claimant’s therapy was completed, he would still be restricted to limited reaching, lifting, carrying and pulling, with a weight limit on lifting of 50 pounds occasionally and 20 pounds frequently.

Dr. Gieringer testified he never at any time prior to the claimant’s visit in June 2008
 placed the claimant on any limited work basis, nor did his clinic notes indicate the claimant was losing work because of his left shoulder condition.  Dr. Gieringer also testified it was agreed the claimant could work up until his retirement in March 2007, and he did not in any way dictate the timing of the claimant’s retirement.

B. Deposition and Hearing Testimony of Claimant

The employer took the claimant’s deposition on August 21, 2006.
  He testified as of the date of the deposition, he planned to retire in the fall, within the next three months, and he did not have surgery scheduled, but planned to have surgery after he retired.  He also testified he did not think his work since the September 2001 work injury aggravated his left shoulder problem or made it worse.  He testified he was fortunate in the work he was doing, as it was a lot of supervisory type and light work.

The claimant testified that for the last five years of his employment, he worked in the substation department, where he did everything, including construction.  The claimant testified he had many injuries over the years working for the employer, including a knee injury, back injuries, and an injury to his eye, but he always went back to work after his injuries.  He testified he needs knee replacement surgery due to another work injury, and he retired due to both the knee and left shoulder injuries, but mainly due to the shoulder injury.

The claimant testified he originally planned to retire in 2009.  He testified his union had a new rule in which a retiree’s benefit would increase ½% per year for each year worked past the age of 58; therefore he delayed his retirement as long as he could because he was still able to work and wanted to build up his retirement funds.  Other reasons for delaying his retirement were that he needed to assist his mother financially, and pay off debt.  The claimant maintained he delayed having the shoulder surgery in part because he was afraid he would not be able to work after the surgery.  He testified he asked Dr. Gieringer not to put any work restrictions in writing, as he might lose his job if he were restricted to light duty.  He testified he was able to continue doing his job after 2004, although he could not raise his left arm over his head, and his co-workers assisted him.  He testified in March of 2005, he told his employer he planned to retire that fall, and asked his employer if he could delay having surgery until after he retired.
  He testified he later planned to retire in the fall of 2006.
  However, he decided to retire in March 2007, when he was unable to raise his left hand above his waist after doing some painting.
  He testified he was eligible for rehire after retirement,
 and was actually offered a job replacing batteries, but he refused the job, knowing he could not tolerate the pain in his shoulder.  

The claimant also testified there was a further delay in his surgery related to a Florida trip to assist his father-in-law, who was dying, and because of the employer’s September 2007 controversion of benefits.  He testified his retirement medical insurance had a $6,000.00 deductible and a 50-60% co-pay, but before it would pay anything, it required a letter from the employer confirming it would not pay.  He testified he eventually had to borrow from his retirement fund to pay for the December 2008 surgery.  He testified the results of the surgery were pretty good, and although doing overhead activity was still difficult, there was no grinding in the left shoulder now.  He testified he is currently taking only light pain medication after physical therapy sessions, and he is making good progress.

Further, the claimant testified he did not tell his employer the reason he was retiring was because of his left shoulder condition, as he was afraid he would be black listed and unable to work after his retirement.  He testified after he retired, depending on his left shoulder condition, he would be able to work through the union, and therefore continued to pay his union dues.
  The claimant testified he registered with the union on June 9, 2008, in order to work, but he later stopped registering for work as there were no jobs he was able to do.

Mr. Strong testified he has been receiving $300.00 per month in military disability since 1969 or 1970.  He testified the amount of his retirement from the employer is about $8,000.00 before taxes, and his social security disability payments are $2,165.40 per month.
  He testified social security found him disabled as of March 1, 2007.

C. Hearing Testimony of John F. Delane

Mr. Delane testified he had worked as a journeyman lineman for 23 years, and he worked on a daily basis with the claimant for about three years, until the claimant’s retirement in March 2007.  He further testified the claimant told him about his problems with his shoulder, and he observed that the claimant was having difficulty with his shoulder.  He testified he assisted the claimant with lifting on the job, and the claimant was able to carry out his duties as a lineman until he retired.

D. Telephonic Hearing Testimony of Kenneth Hickey

Mr. Hickey testified he worked as a lineman for 37 years; 26 of those years with the employer.  He testified he took a disability retirement in October, 2003, and subsequently worked for the employer in Valdez for a few weeks in 2006.  He testified he worked with the claimant for four to five years on a daily basis, and actually witnessed the work injury of September 14, 2001.  Mr. Hickey testified the claimant told him of the problems he was having with his left shoulder, and he often helped the claimant with heavy lifting and overhead work.  He testified after he retired in 2003, he often saw the claimant, and the subject of the claimant’s retirement came up frequently.  He stated the issue of physical condition was significant, as there were co-workers who lost arms and legs and even died on the job.  Mr. Hickey testified the claimant told him his numbers for retirement would be better if he could work until age 67.

Mr. Hickey testified he paid his union dues and remained on-call until 2007.  However, he testified the employer would not take him back, and he felt it was because the employer knew of his physical limitations.

E. Hearing Testimony of Claimant’s Spouse, Barbara Strong

Mrs. Strong testified she and the claimant had been married 42 years and had three children.  She testified the claimant had several injuries while working for the employer, and that after the 2001 left shoulder injury; he had difficulty using his left arm.  She testified the claimant does not complain, and she did not realize how bad his pain was until she noticed how much pain medication he was using.  Mrs. Strong testified the claimant originally talked about retiring in 2005, when he turned 58 years old, but he continued to work because he loved his job and had financial obligations such as paying off debt and helping his mother.  She testified when they talked about his retirement, they realized the numbers did not come out if he retired at 58, and there would a 24% increase in his retirement pay if he waited until he was 62 years old.  In addition, she said the medical insurance was much better while he was working than after he retired.  Mrs. Strong further testified from November 2004 until June 2007, the claimant’s left shoulder condition continued to worsen, and he used increasing amounts of pain medication and was able to do less and less physically.  She testified after the WCC was controverted in September 2007, the claimant did not have the cash to proceed with treatment.

Mrs. Strong testified the claimant did not reveal his physical injuries to his supervisor at work as there were ramifications in the workplace for doing that.  She testified the claimant did not want to retire when he did, but felt he must because of his left shoulder condition.

F. Hearing Testimony of Sharon Franklin 

Sharon Franklin testified she became the adjustor for the claimant’s WCC for his left shoulder in May 2007.  Referring to the employer’s Exhibit 2,
 which is a record of the employer’s payments to claimant’s health care providers, she testified Exhibit 2 showed the medical benefits paid, with the date those benefits were paid shown on the far right.  She testified Dr. Gieringer had been paid for the claimant’s December 2008 surgery, and she was still reviewing the hospital bill.  She testified Dr. Gieringer’s bill and the other medical bills received had been paid within 30 days of the time she received them.  She testified benefits were controverted in September 2007, after the August 13, 2007 EME report.  She also testified the controversion was not withdrawn, but the decision to accept the claimant’s left shoulder condition as compensable was made after the September 16, 2008 prehearing.

G. Hearing Testimony of Tyler Andrews

Mr. Andrews testified he is Vice President of Human Resources for the employer, a position he has held since May 17, 2008.  He testified he has reviewed the claimant’s personnel file, and that the first notice to the employer of any connection between the claimant’s work injury and his retirement was the claimant’s inquiry about having surgery after retirement noted in the March 7, 2005 fax from the employer to the adjustor.
  He testified the actual notice of retirement dated February 7, 2007, did not indicate any relationship between the retirement and the injury.
  Mr. Andrews testified he requested the payroll department review the claimant’s timesheets, and he referred to the employer’s hearing exhibit 3, which is 15 pages of the claimant’s timesheets from December 21, 2006 through March 28, 2007.
  He testified the timesheets showed the claimant worked full time, plus overtime during the period from December 21, 2006 through March 28, 2007.  Mr. Andrews testified according to the labor agreement between the employer and the union, the employer contributes to the pension for each hour worked.
  Mr. Andrews testified he did not find any indication in the claimant’s personnel file that the claimant was retiring because of his work injury.  He also testified the claimant’s work history based on the payroll records he reviewed was not consistent with an employee who could not perform his job.

Mr. Andrews further testified there was nothing in his review of the personnel files that showed the claimant did not want to work.  He testified the employer does not have a policy that retired employees cannot return to work.  He further testified not all journeyman linemen have jobs requiring pole climbing.  He did testify all linemen might be called after a storm, but the employer made accommodations for those who cannot climb poles.  Mr. Andrews testified even without pole climbing, linemen work is still physical work.  He testified his review of the claimant’s work for the employer was limited to a review of his personnel file.  Mr. Andrews testified the claimant gave notice to the employer he did not want to work anymore in his notice of retirement.

IV. ARGUMENTS OF THE PARTIES

A. Claimant

The claimant maintains he raised the presumption his work injury was a substantial factor in causing his need for medical treatment, including the December 18, 2008 surgery.
  The claimant also maintains the opinions expressed by Dr. Leadbetter in his August 13, 2007 EME report do not constitute substantial evidence to rebut the presumption of the continuing compensability of the claimant’s left shoulder injury.  The claimant argues Dr. Leadbetter’s opinion does not rule out the work injury as a substantial factor in the need for treatment, but merely points to another possible cause of the left shoulder condition.  In addition, the claimant contends any ambiguity in the evidence must be resolved in his favor.  He argues he is entitled to medical benefits and related transportation costs for his left shoulder condition, including reimbursement for his out-of-pocket expenses and to his union’s health trust, which has paid for his medical treatment.

The claimant maintains he is entitled to TTD benefits from March 30, 2007 and continuing.  The claimant argues his left shoulder condition has prevented him from working and is not medically stable.  In addition, he maintains although he took a regular retirement, it is his left shoulder condition that caused him to retire in March 2007, rather than when he had planned to retire, which was when he reached the age of 62 in 2009, thus maximizing his retirement benefits.  The claimant relies on the Alaska Supreme Court decision in Ensley v. Anglo Alaska Construction, Inc.,
 (Ensley), in which the Court held TTD benefits were due as a result of a work related condition that prevented Ensley from working, despite the fact Ensley was also unable to work due to a non-work related medical condition, for the proposition he is entitled to TTD benefits.  At a minimum, the claimant argues he is entitled to TTD benefits starting from December 18, 2008, when he had his surgery, until he is medically stable.

At hearing, the claimant argued there is sufficient evidence to show he retired because of his injury, not because of his personal desire to retire.  He maintained the fact he continued to pay his union dues, remained on the union on-call list, and was called out three times demonstrates he wanted to continue to work and did work after his retirement.

The claimant argues the employer controverted medical benefits until after the prehearing on September 16, 2008, and apparently paid some medical benefits starting in October 2008.  However, the claimant contends the employer did not reveal its acceptance of the claimant’s WCC until January 29, 2009.  Therefore, the claimant argues attorney fees and costs relating to the compensability of the claimant’s WCC should be awarded.  

B. Employer

The employer conceded at hearing and in its hearing brief
 that the claimant’s medical treatment for his left shoulder injury was compensable, and the employer agreed to pay for the medical treatment related to the September 14, 2001 work injury.  At hearing, the employer maintained Dr. Gieringer’s bills from day one, and the claimant’s medical transportation costs had been paid.

The employer argued TTD benefits should not be paid, however, as the claimant had retired voluntarily for reasons unrelated to his injury.  The employer pointed to the claimant’s employment records with the employer, which show he requested a regular retirement, not a disability retirement.
  The employer also argued Dr. Gieringer did not restrict the claimant’s work duties or influence the retirement date.  The employer contended the Ensley case was not applicable to the claimant’s case, as in Ensley, the employee had two medical conditions that prevented him from working, one of which was work related and one not, whereas in the instant case, the claimant retired voluntarily, not because of his work related medical condition.  The employer further contended that because the claimant retired voluntarily, he had no expectation of wages after retirement and thus suffered no loss of earnings.  The employer argued the purpose of TTD is to compensate an employee for lost earnings.  The employer also pointed to the AWCB cases Pietro v. Unocal Corporation (Pietro),
 and Tremblay v. Wright Schuchart Harbor/ASAG (Tremblay),
 both of which found an employee who voluntarily retires is not entitled to TTD.  In addition, the employer relied upon the Washington Supreme Court Case Kaiser Aluminum & Chemical Corp. v. Overdoff, et al (Overdoff), where the court held an employee was not entitled to time loss benefits because he worked after his injury and postponed surgery until after his voluntary retirement.

V. ATTORNEY’S FEES AND COSTS

Attorney Michael Jensen submitted his Affidavit of Attorney’s Fees and Costs on January 28, 2009, listing fees and costs for the period from January 28, 2008 through January 27, 2009.
  The total attorney hours were 28.40, at $350.00 per hour, totaling $9,940.00.  The total paralegal hours were 34.30, at $150.00 per hour, totaling $5,145.00.  The total costs for Dr. Gieringer’s deposition, including costs for the court reporter were $1,337.60.  Other costs totaled $273.42, bringing the total costs to $1,611.02.  Thus, the total fees and costs per the January 28, 2009 affidavit were $16,696.02.  A second Affidavit of Attorney Fees and Costs was filed showing the fees and costs for the period January 28, 2009 through February 2, 2009.
  The total attorney hours were 10.80, at $350.00 per hour, for a total of $3,780.00.  The total paralegal hours were 2.80, at $150.00, totaling $420.00.  The costs, including a conference with Dr. Gieringer, totaled $359.20.  The total fees and costs per the February 2, 2009 affidavit was $4,559.20.  In addition, Attorney Jensen requested attorney’s fees for the hearing time on February 3, 2009, which was 3.75 hours, from 09:30 AM to 01:15 PM, at $350.00 per hour, for a total of $1312.50 in additional attorney fees.  The total of fees and costs was therefore $22,567.72.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PRESUMPTION ANALYSIS 

AS 23.30.120(a) provided, in part, at the time of the employee’s injury:

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter;


….

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  We utilize a three-step analysis when applying the presumption of compensability.
  

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

At this stage in our analysis we do not weigh the witnesses’ credibility.
  If the presumption is raised and not rebutted, the employee need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.
  At the second step, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

Once the employer produces substantial rebuttal evidence to rebut the presumption, at the third stage of the analysis, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.
  

We shall apply the above described presumption analysis to the issues in this case; the request for medical benefits, TTD, and PPI.

II. MEDICAL BENEFITS AND TRANSPORTATION COSTS

AS 23.30.095(a) provided, in part, at the time of the employee’s injury:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years form and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

8 AAC 45.082(d) provides in pertinent part:

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel and transportation expenses for each date of travel.”

The presumption of compensability under AS 23.30.120(a) also applies to claims for medical benefits.
  Treatment must be reasonable and necessary to be payable under subsection 95(a).

Although the parties stipulated to the ongoing compensability of the claimant’s left shoulder condition at hearing, we nevertheless proceed with our own analysis of the law and facts and make our own findings concerning the ongoing compensability of the claimant’s left shoulder condition.  

At the first stage of the presumption analysis, the claimant has raised the presumption the work injury is a substantial factor in his left shoulder condition, disability and need for medical treatment through his own testimony, that of his lay witnesses, and the medical records and opinions of Dr. Gieringer.

At the second stage of the presumption analysis, we find the employer rebutted the presumption based on the EME report of Dr. Leadbetter, who opined the claimant’s left shoulder condition was pre-existing, related to a congenital problem of hyperlaxity, and the work injury caused only a temporary aggravation of this preexisting condition, leading to a sprain or strain that was medically stable at the time of the EME.

At the third stage of the presumption analysis, we find the preponderance of the evidence shows the work injury is a substantial factor causing the claimant’s left shoulder disability and need for medical treatment.  We find, based on the testimony, medical records and opinions of the treating physician, Dr. Gieringer, and the SIME report of Dr. Gritzka, the work injury is a substantial factor in the claimant’s left shoulder disability and need for medical treatment.  We find the testimony and opinions of Dr. Gieringer credible, based upon his expertise as a board certified orthopedic surgeon and his thorough knowledge of and familiarity with the claimant’s condition, based on his treatment of the claimant over a number of years. 
  We also find Dr. Gritzka’s SIME report credible, based on Dr. Gritzka’s expertise as a board certified orthopedic surgeon and the thoroughness of his report. 
  We will order the employer to pay for medical benefits and medical related transportation benefits for the claimant’s left shoulder condition from the time of injury, September 14, 2001, and continuing.  In addition, we find that at hearing, the employer conceded the compensability of the claimant’s left shoulder condition and the compensability of ongoing reasonable and necessary medical treatment for that condition, including the December 18, 2008 surgery.  Based on the above reasons, we find the employer’s September 24, 2007 Notice of Controversion of benefits is null and void.

III. TEMPORARY TOTAL DISABILITY BENEFITS 

The claimant requests TTD benefits for his work injuries, from March 30, 2007, and ongoing.  The Alaska Workers' Compensation Act (Act) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality,"
 and states that TTD may not be paid for any period of disability occurring after the date of medical stability.
  

The Alaska courts long ago defined TTD for its application in our cases.   In Phillips Petroleum Co. v. Alaska Industrial Board,(“Phillips Petroleum”)
 the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

As noted above, the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  

Medical stability is defined as follows:

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence. . . .

The employer may be liable for TTD benefits if the claimant was not medically stable and unable to work due to his work injury.  In the instant matter, the claimant asserts entitlement to TTD benefits commencing March 30, 2007 and continuing.  We must first determine if the claimant was or was not medically stable during any of the period for which he is requesting TTD benefits.

A. Medical Stability

At the first stage of the presumption analysis, the claimant raises the presumption his left shoulder condition has not been medically stable since his work injury, based on the opinions and medical records of Dr. Gieringer and Dr. Gritzka.  We also find the employer has rebutted the presumption based on Dr. Leadbetter’s August 13, 2007 EME report, in which he found the claimant’s left shoulder condition to be medically stable.  

However, we find at the third stage of the presumption analysis the claimant has proven he was not medically stable after July 25, 2007.
  We find Dr. Gieringer first recommended surgery for the claimant’s left shoulder condition on June 5, 2002, and continued to recommend surgery when he saw him in November 2004 and July 2007.  However, we also find based on the claimant’s testimony, he chose not to have surgery until after he retired.  Further, we find based on the medical records, the claimant did not consult his physician Dr. Gieringer concerning his left shoulder condition for the period from November 2004 until July 25, 2007.  On July 25, 2007, Dr. Gieringer recommended further treatment for the claimant’s left shoulder condition, including injections and surgery if the injections were not successful.  We find although the claimant testified his left shoulder condition continued to worsen until he was forced to retire, the claimant did not provide, nor does the record contain, any medical evidence of his left shoulder condition for the period from November 2004 until July 25, 2007.  Based on the lack of medical treatment for the left shoulder condition and lack of medical evidence concerning medical stability for the period from November 2004 to July 2007, we find the claimant was medically stable for that period.  

Although Dr. Leadbetter opined in his August 13, 2007 EME report the claimant was medically stable, we do not rely on Dr. Leadbetter’s report.  Dr. Leadbetter opined the claimant’s shoulder problems were bilateral and due to congenital hyperlaxity.  He based his opinion in part on the claimant’s statement he had problems sleeping due to his right shoulder as well as his left.  However, despite reviewing many medical records in which the claimant’s chief complaint and reason for seeking treatment was due to his left shoulder condition, Dr. Leadbetter did not address why the claimant was having much worse problems with his left shoulder than his right, and why the medical care he received until that date was focused on his left shoulder.  For the above reasons, we do not rely on Dr. Leadbetter’s EME report.  The employer, however, did rely on Dr. Leadbetter’s EME report to controvert benefits on September 24, 2007, resulting in further delay of the claimant’s surgery.

Based on the opinions of Dr. Gieringer, who recommended further treatment, including surgery, and the opinion of SIME physician Dr. Gritzka, who opined in his July 23, 2008 SIME report that the claimant’s left shoulder condition was not medically stable and would not be stable until after the surgery, we find the claimant was not medically stable for the period from July 25, 2007 until after a physician determines he is medically stable after his surgery.  

B. TTD Benefits

At the first stage of the presumption analysis, the claimant argues he has raised the presumption he is entitled to TTD benefits from March 30, 2007 and ongoing, based on his testimony he retired because of his work injury.  In the alternative, the claimant argues he has raised the presumption he is entitled to TTD benefits from January 25, 2008 and ongoing, based on PA Zipsir’s opinion he should not do a job that required pole climbing at that time, and after surgery he would absolutely be unable to do any pole climbing.  At a minimum, the claimant contends he has raised the presumption he is entitled to TTD benefits for the period during and after his December 18, 2008 surgery until medical stability.

At the second stage of the presumption analysis, the employer contends it has rebutted the presumption based on the claimant’s work history up until the time of retirement, his resignation letter, which did not indicate his retirement was due to any disability, the claimant’s lack of medical treatment for his left shoulder condition from November 2004 until June, 2007, and Dr. Gieringer’s opinion he was able to perform his job duties as a lineman at the time of retirement.  We find the employer has rebutted the presumption for the reasons listed above.

At the third stage of the presumption analysis, we find the claimant has proven by a preponderance of the evidence he is entitled to TTD for a portion of the period for which he is requesting those benefits, as discussed below.

The claimant’s testimony at hearing and the exhibits he submitted show he retired from his job with the employer on March 30, 2007, after working there since 1983.  Some of the testimony and documentary evidence  indicate he took a regular retirement and did not indicate to his employer he was retiring due to any work related disability.  However, the claimant’s testimony, and that of his lay witnesses, indicates he did not want to retire when he did, but did so primarily because his left shoulder disability prevented him from doing his job.  According to the claimant’s testimony, the employer offered him a job changing batteries after his retirement, but he refused that job as he knew he would not be able perform due to his work injury.  The record indicates he continued to pay union dues, and registered with the union to obtain work in June 2008, although he had to reject jobs offered because of his left shoulder disability.  The record indicates the claimant did not re-register with the union starting August 8, 2008, and the claimant testified he did not re-register as he realized he would not be able to find work.

The employer contends because the claimant took a regular retirement, not a disability retirement, and gave no notice to the employer of his disability, the claimant is not now entitled to TTD benefits.  The employer points to the claimant’s lack of medical treatment for his left shoulder condition from 2004 until after his retirement, and his ability to work full time, including over time, without any time loss because of his left shoulder condition up until the time of his retirement, as proof the claimant did not suffer a work related disability at the time he retired.

In reviewing the relevant case law, we note the Alaska Supreme Court in Vetter
 considered whether a claimant who quit her job was entitled to TTD.  The Court explained the concept of disability compensation rests on the premise the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.
  The Court stated factors to be considered in making a finding that a claimant suffered a decrease in earning capacity due to a work-related injury or illness, which include the extent of the injury, age, education, employment in the area for persons with the capabilities in question, and intentions as to employment in the future.  The purpose of the inquiry is to make the best possible estimate of future impairment of earnings, considering any available clues.  The Court stated:

If a claimant, through voluntary conduct unconnected with his injury, takes himself out of the labor market, there is no compensable disability. If an employee, after injury, resumes employment and is fired for misconduct, his impairment playing no part in the discharge, there is no compensable disability. Total disability benefits have been denied when a partially disabled claimant has made no bona fide effort to obtain suitable work when such work is available. And, a claimant has been held not entitled to temporary total disability benefits even though she had a compensable injury when she had terminated her employment because of pregnancy and thereafter underwent surgery for the injury. Since the compensable injury was not the reason she was no longer working, temporary disability benefits for current wage losses were denied.
 

The Court held in Vetter if the employee removed herself from the labor market because of her injury rather than because of her personal desire not to work, she was entitled to TTD.

The claimant relies on Vetter for the proposition that since he did not want to retire, but only retired because of his left shoulder disability, he is entitled to TTD from March 20, 2007 and ongoing.  

In Ensley,
 another Alaska Supreme Court case dealing with TTD benefits, the court determined benefits were due when the employee could not work because of a work related condition, even though he was also unable to work due to a non-work related condition.  The claimant relies on Ensley to contend there should be no distinction between the inability to earn normal wages due to a forced retirement or a non-work related condition.  The claimant argues since he was unable to return to work after his retirement due to his left shoulder condition, he is entitled to TTD benefits.

The employer relies on Vetter
 to show since the claimant retired voluntarily, with no indication to the employer he was retiring due to his left shoulder disability, the claimant did not retire because of his disability and is therefore not entitled to TTD benefits.  To further support its position that the claimant retired voluntarily and not as a result of his left shoulder disability, the employer also relies on the fact the claimant was not placed on any work restriction prior to retirement, and Dr. Gieringer testified the claimant was able to continue to work as a lineman until his retirement. 

In addition to Vetter, the employer encourages us to rely on the AWCB cases Tremblay
 and Pietro,
 which the employer maintains support its position the claimant is not entitled to TTD benefits after a voluntary retirement.  In Tremblay, the employee, who had suffered an injury to his left knee, retired from his employment in part because his supervisor indicated he would lose his benefits if he did not retire.  The employee did not work after his retirement.  The employee filed a claim one year after retirement, seeking TTD benefits following surgery for his work related knee injury.  The Board found first that the TTD claim was time barred, but also found a claimant who voluntarily retires from the Alaska labor market is not entitled to TTD benefits.  We note that the Tremblay Board did not find that a claimant who voluntarily retires from a particular place of employment is not entitled to TTD benefits, but rather an employee who retires from the labor market is not entitled to TTD benefits.  In Pietro, the employee suffered from rheumatoid arthritis and took a medical retirement based on his physician’s advice due to that condition.  The employee also suffered from peripheral neuropathy in his feet, and there was a dispute as to whether the employee’s peripheral neuropathy was caused by his rheumatoid arthritis or work exposure to heavy metals.  The Board found the employee’s peripheral neuropathy was not due to a work injury, but was rather the result of his rheumatoid arthritis.  Thus the Board found the employee was disabled due to his arthritis, and was not entitled to TTD benefits.  The Board’s findings in the Pietro case made no distinction with regard to the employee’s justification for retirement.

We find the instant case distinguishable from Tremblay.  In Tremblay, the employee did not work or express an interest in working after his retirement.  In the instant case, however, the claimant expressed a desire to work, and attempted to obtain work, after his retirement.  We find the claimant’s testimony on this point credible.
  We also find the present case distinguishable from Pietro.  The employee in Pietro retired due to a non-work related condition, whereas the claimant in the present case provided evidence in the form of his own testimony and that of his lay witnesses that he retired due to his work injury.

The employer also relied on the Washington State Supreme Court case Overdorff,
 in which the court found the employee was not entitled to TTD benefits where he continued to work after his injury and postponed the surgery until several years after his retirement and injury.  The Overdorff court reviewed the relevant case law and noted some states base the award or denial of TTD on the reason for the employee’s retirement.  If the employee retired as a result of his work related disability, he is entitled to benefits.
  The court also noted other states view TTD benefits to be based solely on lost income.
  The court cited Stiennon v. State Accident Ins. Fund Corp. (Stiennon),
 where that court held a claimant who voluntarily retired following an injury can suffer no wage loss, because, by definition, he has no expectation of receiving wages.  The court in Stiennon stated the entire statutory scheme illustrates that TTD was established for the purposes of compensating a claimant for lost wages based upon inability to work due to a compensable injury.  The Overdorff court also cited two other Oregon State cases, Karr v. State Accident Ins. Fund Corp.
 (Karr), where the Oregon Court of Appeals found an employee who had voluntarily withdrawn from the work force has lost no wages, and is not entitled to TTD benefits, and Cutright v. Weyerhauser Co.
 (Cutright), where the Oregon Supreme Court found a person who has voluntarily retired is not entitled to time loss benefits, as the purpose of such benefits is to restore the injured workers to physically and economically to a self-sufficient status.

In a subsequent case, Dawkins v. Pacific Motor Trucking,
 the Oregon Supreme Court clarified its holding in Cutright, explaining it did not speak to an employee who, although unable to work because of a prior compensable injury, may yet remain “in the work force.”  The Court found a prior compensable injury may prevent an employee from securing employment and, in extraordinary circumstances, render futile any attempt to seek employment.  The Court found an employee is deemed to be in the work force if: 1) he is engaged in regular gainful employment; or 2) although he is not employed at the time, is willing to work and is making reasonable efforts to obtain employment; or 3) he is willing to work, although not employed at the time and not making reasonable efforts to obtain employment because of a work related injury, where such efforts would be futile.

Thus, based on the relevant case law in Alaska and informed by the case law in other jurisdictions, we find an employee is not entitled to TTD if he voluntarily retires from the workforce.  We also find an employee will not be deemed to have retired from the workforce if he is engaged in regular gainful employment, or although not working, he is willing to work and making reasonable efforts to find work.  In addition, we find an employee will not be deemed to have left the workforce if he is willing to work, although not employed at the time, and not making reasonable efforts to find work because of a work related injury where such efforts would be futile. 

We find the claimant retired from his job with the employer, so we first inquire whether he retired because of a work related injury.  We find the claimant’s actions related to his retirement are in conflict with his testimony and that of his lay witnesses.  We find the claimant was able to work full time, including overtime, up until the date of his retirement.  We find the claimant did not indicate to the employer he was disabled or was retiring because of his work injury, and in fact deliberately did not disclose this information to the employer for fear of an adverse impact on his future ability to work.  We find the claimant testified he even requested Dr. Gieringer not write down any work limitations for fear it would impact his ability to work.  We find, based upon his testimony, Dr. Gieringer agrees the claimant was able to perform his job at the time he retired.  We also find Dr. Gieringer had not put any restrictions on the employee’s ability to work until January 25, 2008, when PA Zipsir indicated to the claimant he should not climb poles, and again in June 2008, when at the claimant’s request, Dr. Gieringer issued a work release for one month restricting the claimant to work not lifting over 20 pounds and no forceful use of the left arm.  However, we also find the claimant and certain of his lay witnesses testified he wanted to continue working and only retired at the time he did due to his left shoulder condition.  Although we find the claimant credible,
 we find it problematic that he, by his own admission, went to great lengths to conceal his left shoulder disability before retirement, then requested TTD benefits from the date of his retirement and ongoing.  In addition, we find that other than his own testimony, and the testimony of his lay witnesses,
 there is no evidence, such as medical evidence, that he was in fact disabled due to his left shoulder condition when he retired.  We find the preponderance of the evidence shows the claimant voluntarily retired from his job with employer for reasons unrelated to his work injury.  In making this finding, we rely on the following:  1) claimant’s ability to work full time, even over time right up to the date of his retirement; 2) the lack of medical evidence proving he was disabled at the time of his retirement; and 3) the lack of medical treatment for his shoulder condition from November 2004 until June 2007.

We next inquire whether the claimant remained in the workforce after his retirement from his job with the employer.  We find the claimant was not working at the time of his retirement on March 30, 2007, or on January 25, 2008, when Dr. Gieringer’s office first placed restrictions on his ability to pole climb.  We also find the claimant was not working at the time of his surgery on December 18, 2008.  Since we find the claimant was not working regularly, we inquire whether he was willing to work and making reasonable efforts to obtain employment.  We find the testimony of the claimant proves he was willing to work from the time of his retirement on March 30, 2007 onward.  However, we find the only evidence in the record of the claimant’s reasonable attempts to remain in the workforce after his retirement is his registration with the union from June 9, 2008 to August 8, 2008, along with the work release to light duty from Dr. Gieringer from June 9, 2008 to July 9, 2008.  We find the evidence in the record shows the claimant did make active efforts to obtain employment from June 9, 2008 to August 8, 2008, when he registered with the union.  However, we also find he stopped looking for work after August 8, 2008 when he decided he would not be able to find work he could do through the union.  However, the claimant did not present any evidence that he made reasonable efforts to find light duty work other than through the union.  Had the claimant found other light duty work, although he might not have received union wages, he could have requested temporary partial disability (TPD) benefits, which provide for compensation at the rate of 80% of the difference between the injured employee’s spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury.
  We find although the claimant was willing to work, he did not make reasonable efforts to obtain employment.  Therefore, we find the claimant was not in the work force after he retired on March 30, 2007, and thus not entitled to TTD during that time.  

Next, we inquire whether the claimant was willing to work, although not employed, and not making reasonable efforts to obtain employment because of a work related injury, where such efforts would be futile.  We find, based on the claimant’s testimony, he decided it would be futile for him to continue to look for work after August 8, 2008.  However, because we find the claimant did not provide any evidence that he looked for work other than through his union, we do not find it would have been futile for him to continue to look for work.  

Based on the claimant’s failure to remain in the workforce by making reasonable efforts to obtain employment, and his failure to provide evidence of trying to find work outside the union, we find the claimant did not remain in the workforce after his retirement on March 30, 2007.  We find the claimant is not entitled to TTD benefits after March 30, 2007.

IV. PERMANENT PARTIAL IMPAIRMENT BENEFITS 

AS 23.30.190 provides, in relevant part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

Based upon our finding, the claimant has not yet been determined to be medically stable, and a PPI rating is premature at this time.  We will retain jurisdiction over any future disputes regarding the claimant’s PPI benefits. 

V. INTEREST

AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.  Interest is required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.140 provides, in pertinent part:


Interest. (a)  If compensation is not paid when due, interest must be paid …at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)  The employer shall pay the interest

  (1)  on late-paid time-loss compensation to the employee, or if deceased, to the employee’s beneficiary or estate;

  ….

  (3)  on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 


(C) to the provider if the medical benefits have not been paid.

For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and our regulation at 
8 AAC 45.142 require the payment of interest at a statutory rate, as provided at 
AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  We find interest should be paid at the statutory rate for the loss of the time value of the benefits pursuant to 8 AAC 45.142, 
AS 23.30.155(p) and AS 09.30.070(a).  We will order the employer to pay interest on any past due benefits, including out-of-pocket expenses incurred by the claimant for medical transportation costs. We will order the employer to pay interest on any late paid medical benefits to the providers.

VI. ATTORNEY FEES AND COSTS 

AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .
(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Based on our review of the record, we find the employer controverted the employee’s claim, and the employee’s attorney has successfully obtained benefits for the employee.  Specifically, we find the employee’s attorney effectively prosecuted the employee’s entitlement to medical benefits.  The Board concludes we may award attorney's fees under AS 23.30.145(b).  

AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the benefits resulting from the services.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

In light of these factors, we have examined the record of this case.  The employee’s affidavits of fees and costs and statement at the hearing itemize the following for Attorney Michael Jensen:  1) 42.95 hours of attorney time at $350.00 per hour, totaling $15,032.50; 2) 37.1 hours of paralegal time at $150.00 per hour, totaling $5,565.00; and costs totaling $1,970.22, for a total of $22,567.72.  We will award paralegal fees at $150.00 per hour for a total paralegal cost of $5,565.00, and other costs of $1,970.22.  
We note the claimed hourly rate of $350.00 is within the reasonable range for experienced employees’ counsel in other cases,
 based on expertise and years of experience.  We found the employee counsel’s brief and arguments at hearing of great benefit to us in considering the disputes in this matter.  We will award actual attorney fees at the rate of $350.00 per hour.  We find although the employer conceded the compensability of the claimant’s request for ongoing medical and PPI benefits, it did not do so until the day of the hearing.  However, we find the claimant did not prevail on his request for TTD benefits.  Therefore, we will reduce the attorney fees by 10%.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the above-mentioned attorney fees reasonable for the successful prosecution of the employee’s claim for benefits.  We will award a total of $20,310.95 as reasonable attorney fees and costs.  


ORDERS
1.  The employer shall continue to pay the medical benefits for the claimant’s left shoulder condition from September 14, 2001 and ongoing.

2. The employer shall reimburse the claimant and the union health trust for the medical costs paid by them related to the claimant’s left shoulder condition from September 14, 2001 and ongoing.

3. We shall retain jurisdiction over the claimant’s request for PPI benefits until such time as a physician performs a PPI rating on his condition after medical stability, pursuant to 
AS 23.30.190.

4. The claimant’s request for TTD benefits is denied and dismissed, pursuant to AS 23.30.185.

5. The employer shall pay interest to the claimant on late paid reimbursement for out-of-pocket medical costs, if any, pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).

6. The employer shall pay interest to the providers for any late paid medical costs, pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).

7. The employer shall pay the claimant’s attorney fees and costs in the amount of $20,310.95, pursuant to AS 23.30.145.

Dated at Anchorage, Alaska on April 24, 2009.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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