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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DAVID W. NOHR, 

          Employee, 

               Claimant,

          v. 

MICHAEL L FOSTER & ASSOC. INC.,

          Employer,

          and 

COMMERCE AND INDUSTRY INS. CO.,

          Insurer,

               Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200506635
AWCB Decision No.  09-0078
Filed with AWCB Anchorage, Alaska

on April 29, 2009.


On February 25, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the parties’ arguments on why the Compromise and Release (C&R) Agreement, filed with Board on February 2, 2009, should be approved.  Attorney M.R. Spikes represented the employee (employee).   Attorney Colby Smith represented the employer and insurer (employer).  The record closed at the conclusion of the hearing.


ISSUE
Is the settlement agreement in the employee’s best interest and shall we approve it pursuant to 
AS 23.30.012, 8 AAC 45.160 and Barrington v. ACS, 198 P.3d 1122 (Alaska 2008)?
SUMMARY OF THE EVIDENCE

In a final decision and order on July 29, 2008, we discussed the history and evidence of the employee’s claim for permanent partial impairment (PPI) benefits and attorney fees and costs.
  We here adopt the full and extensive discussion of the evidence and case history from that decision and order by reference.

On December 8, 2008, the parties submitted a C&R agreement for Board approval.  The Board issued a letter disapproving the C&R agreement for three reasons:  1) it waived past medical benefits, but did not contain language stating the rights of health care providers who had provided past medical benefits to make their own claims for, and obtain, a Board order requiring the employer to pay unpaid medical bills, were not waived by the C&R; 2) it did not provide for payment to the employee of the entire 5% PPI rating the Board had found the employee was entitled to, and 3) it left the employee responsible for paying a physical therapy bill.

On February 2, 2009, the parties submitted a second C&R for Board approval.  This second C&R was similar to the first, except that it was accompanied by the affidavit of the employee stating all medical bills had been paid, including the medical bills of Dr. Shannon and Wasilla Physical Therapy.
  The terms of the C&R are that the employee will waive all benefits that might be due to him under the Workers’ Compensation Act (Act), in return for a payment to him of $8,585.00 and payment of $4,000.00 to his attorney for the attorney fees and costs

The Board also denied the second C&R, suggesting two ways for the parties to rectify the problem.
 The first way was for the waiver of past medical benefits to be removed from the C&R.  The second was for the C&R to state it was not intended to, nor did it, waive the right of any past medical provider to make its own claim to the Board for payment of any unpaid medical bills.  The parties requested a hearing, which was held on February 25, 2009.  At hearing, the Board explained the only reason the second C&R was denied was because it waived past medical benefits without stating it did not waive the right of health care providers of past medical care to submit their claims for, and obtain, a Board order requiring the employer to pay any unpaid medical bills.  The Board explained there might be a health care provider with unpaid medical bills of which the parties are not aware; therefore not including the language mentioned above could result in a claim being pursued against the employee.  The Board stated that without the requested language, it is unable to determine whether the C&R is in the employee’s best interests.  

The employee argued he had submitted his affidavit showing the two outstanding medical bills had been paid, he had not treated for his work injury for two to two and one half years, and there were no other outstanding bills of which anyone was aware.  The employee maintained if there were any other medical providers with unpaid medical bills related to the work injury, those providers should already have sought payment under the Alaska Workers’ Compensation Act.  He stated under the law after three years, he would not be required to pay those bills.  The employee stated he would be willing to adopt either of the two options suggested by the Board in its February 11, 2009 C&R denial letter.

The employer argued the instant case should be distinguished from the Alaska Supreme Court case Barrington v. ACS,
 as in the instant case, all the healthcare providers have been paid, whereas in the Barrington case the C&R specifically excluded the payment of a healthcare provider who had submitted a bill.  The employer maintained it objected to inserting boilerplate language in the C&R that stated the employer would “take care of anything else out there.”  The employer also argued one of its considerations in agreeing to the C&R was the avoidance of future litigation expenses, and if the requested language is inserted into the C&R, there may be future litigation expenses.  The employer asserted the Board’s July 29, 2008 Decision and Order is on appeal to the Alaska Workers’ Compensation Appeal Commission (AWCAC), and these future litigation expenses, as well as consideration of the likelihood of the employer’s success on appeal, were discussed and considered in reaching the settlement agreement.  Therefore, the employer maintained it did not want to insert the additional language into the C&R, as that language could leave it open the potential of unknown claims and litigation expenses.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.012 states in part:

(a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose. . . .

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, . . . or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter, . . . 

Our regulation 8 AAC 45.160 states in part:

(a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee. . . .  

. . . 

(d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board's case file to determine

     (1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and

     (2) if the board finds the agreed settlement

            (A) is in the employee's best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110(e); or

            (B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee's best interest or if the board finds that the agreed settlement is not in the employee's best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board's discretion, inform the parties

            (i) of the additional information that must be provided for the board to reconsider the agreed settlement; or

           (ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement; . . .  If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee's best interest, the board will approve and file the agreed settlement in accordance with AS 23.30.110(e); .  . .

. . .

     (e) An agreed settlement in which the employee waives medical benefits, temporary or permanent benefits before the employee's condition is medically stable and the degree of impairment is rated, or benefits during rehabilitation training after the employee has been found eligible for benefits under 
AS 23.30.041(g) is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest.  

The Alaska Supreme Court in the Barrington
 decision found the health care provider, 
Dr. Barrington, should have been joined as a party to the case as he had a right of relief arising out of the employee’s claim and his absence affected his ability to protect his interest.
  Dr. Barrington submitted a claim to the employer, but the employee and the employer settled the claim without notice to him.  The settlement agreement provided for the employee to pay the claim from the proceeds of the settlement.  When Dr. Barrington was not paid, he filed his own suit against the employer for payment.  Both the Board and the Alaska Workers’ Compensation Appeals Commission (AWCAC) found the settlement barred Dr. Barrington’s claim.  Dr. Barrington appealed to the Alaska Supreme Court, and the Court found the Board should have either joined 
Dr. Barrington as a party or provided notice to him of the proposed settlement.  

The Court explained the Board’s failure to join Dr. Barrington not only affected Dr. Barrington’s ability to protect his own interest, but also made it harder for the board to provide complete relief to the parties and exposed both the employee and ACS to litigation regarding payment for 
Dr. Barrington’s services.
  The Court concluded the board erred in not joining Dr. Barrington where there was a real risk he would be unable to protect his interest and the existing parties might not be afforded complete relief.

The Court also found “where a settlement is intended to pay for or compromise past medical benefits without requiring payment directly to the providers, the board must provide notice and an opportunity to be heard to providers whose claims will be extinguished by the settlement.”
  The Court stated the board would have to examine settlements to be sure that healthcare providers’ claims are not foreclosed without notice.
  The Court found where “a settlement is intended to pay for or compromise past medical expenses without requiring direct payment to the providers, the board must provide notice and an opportunity to be heard to providers whose claims would be extinguished by the settlement.”

In the instant case, the settlement agreement is intended to compromise past medical expenses, without direct payment to any healthcare providers.  The employer contends this settlement agreement is distinguishable from the one in the Barrington case, for the reasons noted above, and therefore it should not be required to include language stating the settlement agreement was not intended to, nor did it, waive the right of any past healthcare provider to make its own claim to the Board for payment of any unpaid medical bills.  We find the instant case is different from the Barrington case in that there are no known unpaid healthcare providers.  However, if there are unidentified healthcare providers who have not been paid, we find the Barrington case is still applicable to this case.  We find without the provision in the settlement agreement that it does not waive the rights of past healthcare providers to make their own claims, the due process rights of healthcare providers are not protected, and the employee is left subject to liability for future claims.  In the instant matter, we find this settlement agreement could potentially violate the due process rights of any past healthcare provider with outstanding bills.  We will approve the parties’ Compromise and Release Agreement filed February 2, 2009, however, in the interest of the rights of all parties, we provide notice that the Board shall consider any claims made by healthcare providers under the Supreme Court’s guidance in Barrington.  The employer would retain its right to any and all defenses.


ORDERS

1. The Board approves the parties’ Compromise  and Release Agreement filed on February 2, 2009, pursuant to AS 23.30.012, 8 AAC 45.160 and Barrington v. ACS, 198 P.3d 1122 (Alaska 2008).

2. The Board shall consider any future claims made by healthcare providers under the Supreme Court’s guidance in Barrington, and in accord with this Decision and Order.

Dated at Anchorage, Alaska on April ___, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh, Designated Chair






Robert C. Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DAVID W. NOHR employee/claimant; v. MICHAEL L FOSTER & ASSOC. INC., employer; COMMERCE AND INDUSTRY INS. CO., insurer/defendants; Case No. 200506635; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April ___, 2009.






Kim Weaver, Administrative Clerk
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