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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200804370
AWCB Decision No.  09-0079
Filed with AWCB Anchorage, Alaska

on April 30, 2009


On April 16, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) reviewed the parties’ proposed Compromise and Release (“C&R”).  The employee is represented by Attorney Robert Rehbock.  Attorney Robin Jager Gabbert represented the employer and insurer (“employer”). 


ISSUES

1. Shall the Board approve the parties’ Compromise and Release Agreement in accordance with AS 23.30.012?

2. Shall the Board order an impartial medical examination pursuant to AS 23.30.012(b)?

SUMMARY OF EVIDENCE

MEDICAL EVIDENCE:

The employee filed a Report of Occupational Injury or Illness on March 24, 2008, describing the injury as she was “sick to her stomach and dizzy for three days after painting a sign with meta-flex paint while wearing a respirator in a confined space with no ventilation.”
  The employee previously filed a Report of Occupational Injury or Illness (“ROI”) on February 7, 2008, against University of Alaska-Soldotna (“UAS”), claiming an injury resulting from lifting fifty pound boxes.
  While undergoing examination for the UAS injury, a mass was discovered on the employee’s left kidney,
 which was later diagnosed as renal cell carcinoma (“RCC”).
  

On January 20, 2008, Kim Thiele, MD, examined employee for three months of lower back and lower abdomen pain.
  The employee indicated she thought she pulled a muscle moving fifty pound boxes of clay at work at UAS.
  Dr. Thiele assessed bilateral lower pelvic pain, considered femoral hernias, and referred for a surgical consult.
  The employee presented to S. Roger Hoebelheinrich, MD, on February 7, 2008, complaining of abdominal and lower back pain.
  A Computer Assisted Tomography (“CT”) scan revealed a left renal mass.
  Dr. Hoebelheinrich conferred with Dr. Thiele, the employee’s family practitioner, and referred the employee to urologist, Gary Schoenrock, MD.
  Dr. Schoenrock examined the employee on February 13, 2008, and noted the mass was solid with calcifications, consistent with renal cell cancer.
  Dr. Schoenrock scheduled the employee for a hand-assisted, laparoscopic, left radical nephrectomy.
  On February 18, 2008, Dr. Schoenrock wrote a handwritten note “to whom it may concern” stating the employee’s RCC is not a work related injury.
  On February 26, 2008, Dr. Thiele concurred with Dr. Schoenrock’s conclusion the RCC was not work related.
 

Dr. Schoenrock performed the hand-assisted, laproscopic, left radical nephrectomy on March 3, 2008.
  The pathologist measured the mass as 6.4 x 4.8 x 4.0 cm
 and diagnosed renal cell carcinoma, clear cell type, stage I with no metastases.
 

On May 14, 2008, Patrick Huffman, ND, naturopath evaluated employee.
  Dr. Huffman ordered many lab tests
 And on November 6, 2008, opined that a “significant contributor to her development of this cancer was likely the result of occupational exposure to carcinogenic chemicals.”
  Dr. Huffman asserted the employee had been exposed to ethyl benzene, which is alleged to cause kidney cancer, and the employee had no other environmental or family history factors to explain the cancer.

On December 28, 2008 on behalf of the employer, Brent Burton, MD, medical toxicologist and occupational medicine, performed a records review Employer’s Medical Evaluation (“EME”).
  Dr. Burton also reviewed Material Safety Data Sheets (“MSDS”) for substances used by Kenai Neon Sign Company while the employee was employed.  These substances included the following: phosphoric acid, weld-on (dimethyl glutarate and methyl methacrylate monomer), grip-flex T2004 Reducer (ethyl alcohol, butanol, toluene, xylene, mixed isomers, methyl alcohol, methyl isobutyl ketone, ethyl benzene), acrylic latex flat-white base (nepheline syenite, titanium dioxide, diatomaceous amorphous silica, and ethylene glycol), alkyd interior/exterior semi-gloss enamel (petroleum distillate, calcium carbonate, titanium dioxide, ethyl benzene, and cobalt 2-ethylhexonoate), 1 shot lettering enamels (standard solvent, 1,2,4-trimethyl benzene, light aromatic solvent naphtha, xylene, and  ethyl benzene), allpro xylene (xylene and ethyl benzene), allpro lacquer thinner (acetone, ethyl acetate, methanol, light aromatic solvent naphtha, toluene, and 2-butoxyethanol), mineral spirits, meta-flex MK-2-905 black (toluene, xylene mixed isomers, sec-butanol, carbon black, and ethyl benzene), all-pro acetone (acetone), stazon blackout paint (chlorinated solvents and aromatic hydrocarbons), grip-flex stock 900 black (ethyl alcohol, toluene, butanol, methoxypropanol, carbon black, and methyl alcohol), and grip-flex 106 cool white (ethyl alcohol, titanium dioxide, toluene, treated calcium carbonate, methoxypropanol, 2-butoxyethanol, methyl alcohol, and ethyl benzene).  

Dr. Burton opined a tumor the size of the employee’s would have required at least seven to ten years to develop, which was longer than the three years and four months she was employed by the employer.  Dr. Burton further opined, based solely on the tumor size, known growth rate of renal cell cancer tumors, and date the employee began her employment with employer, it is highly likely her cancer originated prior to her employment with employer.  Dr. Burton also asserted none of the chemicals to which the employee may have been exposed are known to cause renal cancer in humans, noting particularly that ethyl benzene has never been linked to any human cancer and is not regarded as a cause of renal cell carcinoma in humans.  Dr. Burton noted regulatory organizations list ethyl benzene as a possible human carcinogen based upon animal studies.  Dr. Burton concluded the medical records clearly do not support a conclusion the employee’s renal cell carcinoma resulted from a workplace exposure, but was idiopathic.

On January 20, 2009, Paul Ferucci, MD, responded to an inquiry from counsel for the employee with the following statement:

To my knowledge, ethyl benzene is not implicated as a cause of kidney cancer . . . renal cell cancer is not typically associated with occupational exposures. . . .  I would contend that in my specialty, experts in this field would argue against any occupational exposure risks that have been definitely associated as causative factors in the development of renal cell carcinoma. 

PROCEDURAL HISTORY:

The employee filed a Workers’ Compensation Claim (“WCC”) on April 11, 2008, noting an injury date of March 31, 2008, seeking temporary total disability from March 2008 through May 2008, and $31,000 in medical costs.
  The employee stated the injury occurred “while painting (spray) sign with metaflex paint, wearing respirator, in confined space with no ventilation.”
  The employee further described being dizzy and sick to her stomach for three days afterwards.

The employer filed an answer on May 13, 2008, denying the benefits sought by the employee, asserting an AS 23.30.100 defense, disputing the injury occurred during the course and scope of employment, and denying causation.
  The employer issued controversions in this case on March 28, 2008, April 3, 2008, May 12, 2008, June 13, 2008, and December 29, 2008.
  The May 12, 2008 controversion listed the following as the reason all benefits were controverted:

The employer and carrier have received no medical evidence which indicates that the employee’s cancer of the kidney is related to her work activities with the employer.  This is a complex medical case which requires medical evidence from an appropriate specialist before compensability might be presumed.  There is no opinion from an appropriate specialist indicating that the employee’s cancer is an occupational disease that arises out of her employment with this employer.

The employer on December 29, 2008 filed a new controversion of all benefits based on Dr. Burton’s opinion.
 

On May 27, 2008, the Alaska Department of Labor and Workforce Development, Occupational Safety and Health cited the employer for several violations.
  These citations were for the following infractions:

1.  29 CFR 1910.134(c)(1)—failure to develop and maintain a respiratory protection program.

2. 29 CFR 1910.1052(d)(1)(i)—failure to characterize employee exposure to methylene chloride.

3. 29 CFR 1910.1200(e)(1)—failure to develop and implement a hazard communication program.

4. 29 CFR 1910.132(d)(1)—failure to conduct and implement a hazard assessment.

5. 29 CFR 1910.37(a)(3)—failure to ensure all exit routes were free and unobstructed.

6. 29 CFR 1910.37(b)(3)—failure to ensure an exit route door was free from decorations that obscure the visibility of the exit route door.

7. 29 CFR 1910.212(a)(1)—failure to ensure a band saw pully and belt system was guarded.

8. 29 CFR 1910.253(b)(4)(i)—failure to ensure oxygen and acetylene cylinders were not stored together.

EMPLOYEE’S TESTIMONY:

Employer deposed the employee on May 29, 2008.
  The employee was asked why she thinks exposure at work caused her kidney cancer, to which the employee responded that Dr. Schoenrock told her chemicals at work can be a contributing factor to kidney cancer.
  The employee further stated she provided Dr. Schoenrock with the MSDS after her surgery, which is when he indicated her cancer may be related to exposure at work.
  However, Dr. Schoenrock has not generated a report regarding this possible connection.
  The employee described several chemicals and solvents used routinely in the shop while she was an employee of the employer, as well as a lack of ventilation.
  The employee also stated she had not consulted with an oncologist because one was not available in the area.
  The employee discussed her cancer with the American Cancer Society and other cancer research organizations.
  The employee stated the surgery was successful at removing the cancer, and no chemotherapy or radiation was required, but she is required to complete routine CT scans over the next several years to monitor her for recurrence.
  The employee also acknowledged the employer paid her up through the end of March 2008, and she received unemployment beginning in April 2008.
    

PARTIES’ ARGUMENTS AT HEARING:

The employee argued the C&R was in her best interests simply because she could not afford to pay medical experts to examine her case to prove causation at hearing on the merits of her claim.  The employee also argued she continued to believe the employer was responsible for her injury, but she depleted her resources paying her own medical bills and could not afford to fight any more.  Upon further Board questioning, the employee stated she no longer wanted the Board to approve the C&R.

The employer argued the Board could not consider the opinions of Naturopath Huffman, as a naturopath is not a “physician” under the Act.  The employer withdrew the offer set forth in the C&R at the hearing’s conclusion after the Board issued an oral order for a Second Independent Medical Evaluation (SIME).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Shall the Board approve the parties’ Compromise and Release Agreement in accordance with AS 23.30.012?

AS 23.30.012(b) provides in part:

The agreement shall be reviewed by a panel of the Board if the claimant . . . is not represented by an attorney . . . or the claimant is waiving future medical benefits. . . .  A lump-sum settlement may be approved when it appears to be to the best interest of the employee. . . .

The Board has reviewed the Compromise and Release agreement filed on March 16, 2009.  The Board may only approve a settlement agreement if a preponderance of the evidence demonstrates that approval would be in the best interest of the employee.
  Considering the significant benefits the employee is waiving and the medical records contained in the administrative record, the Board finds the compromise and release agreement at this time is not in the employee’s best interest.  The Board finds the employee indicated in hearing that she no longer wanted the C&R approved, as she does not consider it to be in her best interests.   This was probably not necessary.

II. Shall the Board order an impartial medical examination pursuant to AS 23.30.012(b)?
At the time of Employee’s injury, AS 23.30.012 provided for our review of settlement agreements:

(a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.  

(b) The agreement shall be reviewed by a panel of the board if the claimant . . . is not represented by an attorney licensed to practice law in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter, and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  A lump-sum settlement may be approved when it appears to be to the best interest of the employee. . . . 

Our regulation, 8 AAC 45.160(e), provides:


An agreed settlement in which the employee waives medical benefits, temporary or permanent benefits before the employee's condition is medically stable and the degree of impairment is rated, or benefits during rehabilitation training after the employee has been found eligible for benefits under AS 23.30.041(g) is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest.  In addition, lump-sum settlement of board-ordered permanent total disability benefits is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of evidence that the lump-sum settlement is in the employee’s best interests. 

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .

Our regulation at 8 AAC 45.092(g) provides in relevant part:

If there exists a medical dispute under in AS 23.30.095(k), . . . (3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

. . .

(B) the board on its own motion determines an evaluation is necessary.

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.120 provides a “presumption of compensability” for Employee's injuries and states in part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .”  The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from a work-related injury or treatment for that injury occur, subsequent treatments may be compensable; Employer may be liable for continuing benefits under §095(a).
  

In combination with §120’s presumption of compensability, 8 AAC 45.160 requires us in reviewing a settlement agreement to presume a waiver of medical and in some cases vocational rehabilitation benefits is not in the employee’s best interest.  AS 23.30.012 requires us to approve a waiver of permanent benefits for a lump-sum payment only if the record demonstrates the settlement is in the employee’s best interest.  

In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court directed us to carefully consider settlement agreements, noting courts treat these releases differently than they would a simple tort liability release.  In Olsen Logging Co. v. Lawson,
 the Court noted pursuant to AS 23.30.012, approved settlement agreements “have the same legal effect as awards, except that they are more difficult to set aside.”
  We conclude at the time we consider a proposed agreed settlement, we must have evidence to overcome the presumption that waiver of future medical benefits or lump sum settlements is against the employee's best interest.  Although an employee's belief concerning whether the settlement is in his or her best interest is not controlling, we consider it as one piece of evidence in reaching our decision.
  AS 23.30.135 gives us an affirmative burden to determine the parties’ rights; we also note AS 23.30.155(h) mandates we follow such procedures as will “best protect the rights of the parties.”  We have consistently followed the court's instruction, and closely scrutinized settlements,
 and on occasion ordered independent medical examinations.
 

Under our regulation, 8 AAC 45.090(b), we can order the employer to pay for examinations of the employee under AS 23.30.095(k) or AS 23.30.110(g).  We have long considered AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage,
 and Harvey v. Cook Inlet Pipe Line Co.
  Considering the broad procedural discretion granted to us in AS 23.30.135(a) and AS 23.30.155(h), we conclude we have wide discretion under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims.  AS 23.30.155(h) mandates the Board follow such procedures as will best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) in Bah v. Trident Seafoods Corp.,
 addressed the Board’s authority to order an SIME under AS 23.30.095(k) and 
AS 23.30.110(g).  With regard to AS 23.30.095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it confirmed, as follows:

The statute clearly conditions the employee's right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated that before ordering an SIME, it is necessary for the Board to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the Board in resolving the dispute.

The AWCAC further outlined the Board's authority to order an SIME under AS 23.30.110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it.

Under either AS 23.30.095(k) or AS 23.30.110(g), the AWCAC noted the purpose of ordering an SIME is to assist the Board, but is not intended to give employees an additional medical opinion at the expense of the employer when the employees disagree with their own physicians’ opinion.
  

When deciding whether to order a SIME, the Board considers the following criteria:

1.   Is there a medical dispute between the employee’s physician and the employer’s independent medical evaluation physician?

2.   Is the dispute significant? and

3.   Will an SIME physician’s opinion assist the Board in resolving the disputes?

The Board initially addressed at hearing possibly ordering an SIME.  The parties were afforded the opportunity to brief the Board regarding an SIME, which the parties declined, and the Board made an oral order for an SIME.  Although we have discussed a few, salient medical issues in our “Summary of the Evidence” above, based on the Board’s review of the full medical record in this matter, we find the issues in this case are medically complex and there are significant gaps in the medical evidence.  We find the employee credible for purposes of AS 23.30.122.   The Board finds the only medical opinion in the record regarding the employee’s exposure to work-place chemicals is the EME who never examined the employee nor ruled out the work exposure as aggravating, accelerating or combining with any preexisting RCC, the opinion offered by Dr. Ferucci only considered ethyl benzene and not the many other chemicals to which the employee was exposed, and the opinions of Drs. Thiele and Schoenrock as to the work-relatedness of the employee’s cancer which clearly relate back to the ROI filed against UAS.  The Board finds the medical record in this case insufficient to justify a finding that the compromise and release agreement is in the employee’s best interests.  The Board finds it would benefit from the opinion of medical experts in toxicology, occupational medicine, and urology.  Considering the entire record in this matter, the significant gaps in the medical evidence, and the complicated nature of the injury in this case, we find an SIME will assist us in filling in this gap.  The Board finds an SIME is required to assist the Board in determining if the work-related exposure to chemicals (including the possibility the chemicals acted in combination) caused the employee’s renal cell carcinoma, if the work-related injury aggravated, or accelerated a preexisting RCC, if the employee is medically stable, if a PPI rating is appropriate at this time, what that PPI rating would be, what portion of PPI is related to the work-related injury, and if future medical treatment is required for any work-related injury including the possibility the loss of the employee’s left kidney could lead to a future need for treatment on the right kidney.  

The Board finds an SIME will assist the Board to best ascertain the rights of the parties.
  We will exercise our discretion under the Act to order an SIME to be performed by Edward Holmes, MD, occupational medicine and toxicology, and James R. Downey, MD, urologist.
  The Board orders Prehearing Officer Faith White to initiate the SIME process.

ORDER

1. The parties’ compromise and release is denied at this time.

2. Workers’ Compensation Officer Faith White shall schedule an SIME in accord with the procedure in 8 AAC 45.092(h).

3. The Board’s questions outlined in this decision shall be used in the letter to the SIME physicians.  The physicians shall be provided with all Material Safety Data Sheets relating to substances used in the employer’s workplace including, but not limited to, those included in Dr. Burton’s analysis.

4. The parties shall proceed under 8 AAC 45.092(h) as follows:

a. All filings regarding the SIME shall be directed to Workers’ Compensation Officer Faith White’s attention.  Each party may submit up to ten questions for each physician within 10 days from the date of this decision.  These questions may be used in the letter to the SIME physician.  If subsequent medical disputes arise prior to the Board’s contact with the SIME physician, the parties may request that the Board address additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  The Board will then consider whether to include these issues.

b. The employer shall prepare three copies of all medical records in its possession, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in three binders and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer’s possession regarding the employee.  This must be done within 10 days from the date of this decision. 

c. The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 20 days from the date of this decision together with an affidavit stating the binders contain copies of all the medical records in the employee’s possession.  If the binders are incomplete, the employee shall prepare four copies of the medical records missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file three of the supplemental binders with the Board, the three sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the fourth supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with the Board.  The employee shall serve the employer and file the binders within 20 days from the date of this decision.  

d. If either party receives additional medical records or doctors’ depositions after the binders have been prepared and filed with the Board, the party shall prepare four supplemental binders, as described above, with copies of the additional records and depositions.  The party must file three of the supplemental binders with the Board within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with the Board, within seven days after receipt.

e. The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer within 10 days from the date of this decision.  The employer shall review the list for completeness.  The employer shall file the list with the Board within 20 days from the date of this decision.

f. Other than the film studies which the employee hand carries to the SIME, and the employee’s conversation with the SIME physicians or the physicians’ offices about the examination, neither party shall contact the SIME physicians, the physicians’ offices, or give the SIME physicians anything else, until the SIME physicians have submitted their SIME reports to the Board.

g. If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers’ Compensation Officer Faith White and the physicians’ office.
5.  
We retain jurisdiction over the employee’s claim, pending receipt of the SIME report.

Dated at Anchorage, Alaska on April 30, 2009.
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EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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