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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	BOBBY  HALE, 

                                                  Employee, 

                                                     Petitioner,

                                                   v. 

CONOCO PHILLIPS CO,

                                                  Employer,

                                                   and 

ACE AMERICAN INSURANCE COMPANY,

                                                  Insurer,

                                                     Respondents.

	)

)

)

)

)
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)
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)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200524491
AWCB Decision No.  09-0080
Filed with AWCB Fairbanks, Alaska

on April 30, 2009


We heard the employee’s Petition for an SIME by a neuropsychologist, in Fairbanks, Alaska on April 23, 2009.  Attorney Andrew Lambert represented the employee.  Attorney Timothy McKeever represented the employer and insurer (“employer”).   We heard the petition on the basis of the written record and the parties’ briefs.  We closed the record when we met to consider the petition on April 23, 2009.

ISSUE

Shall we order a second independent medical evaluation (“SIME”) examination of the employee by a neuropsychologist, under either AS 23.30.095(k) or AS 23.30.110(g), in addition to the agreed evaluation by a toxicologist?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
The employee suffered an extended history of pulmonary problems.  The medical record in this file is extensive, and we here discuss only those reports and records significant to the instant dispute.  On March 20, 2000, Beth Baker, M.D., diagnosed probable adult-onset asthma secondary to a viral infection when he returned from his work in the oilfields of the North Slope, and temporarily restricted the employee from work.
    

On March 31, 2002, family physician Lynn Mickleson, M.D., performed allergy tests and provided ongoing conservative treatment for his respiratory complaints.
  On June 1, 2004, Dr. Mickelson reported that the employee suffered multiple chemical sensitivity, reacting to exposure to solvents and other contaminants during his employment in the oil industry and at home.
  

On March 1, 2006, the employee saw allergist Gordon Baker, M.D., in Washington State, who diagnosed asthma and reactive lower airway disease, and identified the employee’s history of reaction to petrochemicals, automotive exhaust, and perfume.
  Dr. Baker prescribed Glutathione, CNS capsules, Selenium, Strontium, and TRH.
  On October 6, 2006, Dr. Baker noted the employee had undergone written psychological testing with Raymond Singer, M.D., apparently through the mail, and the testing indicated “elevated neurotoxicity” and recommended additional neuropsychological testing.
  Dr. Baker again prescribed Glutathione, CNS capsules, Selenium, Strontium, and TRH; recommended B-12 injection and intranasal administration; and recommended CoQ10.
  

On January 10, 2007, Gunnar Heuser, M.D., who practices in “neurotoxicology” in California, saw the employee and administered a series of tests.
  Dr. Heuser diagnosed encephalopathy, secondary to toxic exposure.
  On March 22, 2007, Dr. Heuser reported his opinion that the employee had suffered an organic brain syndrome of toxic encephalopathy, caused by exposure to neurotoxic chemicals.
 

On July 7, 2007, Jeffrey Demain, M.D., saw the employee and diagnosed asthma, allergic rhinitis, laryngopharyngeal reflux, and vasomotor reflux.
  Dr. Demain prescribed Advair, Combivent, Rhinocort, Nexium, and Atrovent for these conditions.

November 9-12, 2007, neuropsychologist Raymond Singer, Ph.D., examined the employee, and reported symptoms Dr. Singer believed consistent with neurotoxicity.
  Dr. Singer attributed this to exposure to neurotoxic substances during his work as an oil field worker.
  On May 5, 2008, Dr. Singer reported his neuropsychological testing of the employee indicated an organic brain disease.
  He reported the elevated score in the Beck Depressive scale indicated neurotoxicity and not feelings of sadness.
  Dr, Singer believed it is likely the employee suffered nerve demyelination secondary to solvent exposure.

On March 11, 2008, the employee underwent a functional capacity evaluation by occupational therapist Theresa Huber, O.T.R.L., and physical therapists Miguel Castillo, S.P.T., and Michael Hoerning, L.P.T., in Santa Fe, New Mexico.  Huber, Castillo, and Hoerning reported the employee suffered extensive toxic exposure, producing an autoimmune process, and resulting in degeneration of the nervous system and toxic encephalopathy.
  They referred the employee for a neuropsychological evaluation, and recommended the employee undergo a full neurological workup, ENT evaluation, and evaluation at a balance center.
  They reported the employee no longer had the motor skills or strength to return to his work, and that he lacked adequate coordination to use a computer effectively.
  They recommended the employee undergo psychological and cognitive function evaluation before he sees a vocational rehabilitation specialist.
  After the employee is fully evaluated, they recommended that he be rated for permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”).
 

The employee filed a Workers’ Compensation Claim form on May 15, 2008, indicating he suffered mental and physiological injury from chronic chemical and toxic exposure over his years as an oilfield worker.
  The employee claimed permanent total disability (“PTD”) benefits and medical benefits, attorney fees and legal costs.
  

The employer accepted the liability for the injury.  It provided temporary total disability (“TTD”) benefits beginning April 24, 2008, and medical benefits.
   

At the request of the employer, toxicologist Brent Burton, M.D., examined the employee on July 10, 2008.
  Dr. Burton found no documented evidence the employee was exposed to toxic chemicals during his work with the employer.
  He criticized the tests performed by the employee’s medical providers as unorthodox and discredited.
  He found the employee’s symptoms vague and not correlated with objective findings.
  Dr. Burton opined that the employee’s condition was not caused, aggravated, or accelerated by his work.
  He found the employee had rhino-conjunctivitis, sinusitis, probable bronchial asthma, and cardiac problems.
  He found the employee medically stable, with no permanent partial impairment (“PPI”) related to his work.
 Dr. Burton opined the employee needed no medical treatment related to his work.
  He believed the employee had the physical capacity to return to his work.
  Based on Dr. Burton’s report, the employer filed a Controversion Notice, dated September 16, 2008, denying all benefits.

The employee filed a Petition for an SIME on October 6, 2008, asserting disputes between the employee’s physicians, Drs. Singer, Mickleson, Baker, Huber, Castillo, and Hoerning, and the employer’s physician, Dr. Burton, concerning the causation of the employee’s condition, his treatment, medical stability, functional capacity, and permanent partial impairment (“PPI”).
  The employee petitioned for an SIME examinations under AS 23.30.095(k) by a toxicologist and by a neuropsychologist.

In a prehearing conference on March 18, 2009, the parties agreed that an SIME would be necessary in this case, and they agreed concerning the issues in dispute.
 However, the employer wanted the SIME limited to an evaluation by a toxicologist, but the employee requested that the SIME examination be performed by both a toxicologist and neuropsychologist.
  Board designee Melody Kokrine set this dispute for an April 23, 2009 hearing, based on the written record and the parties’ briefs.

In his brief, the employee argued the employer’s physician disputes the finding and opinions of the employee’s treating physicians concerning causation, compensability, treatment, medical stability, and functional capacity.  He argued the medical issues are complex, and the disputed treatment issues are complex, in part involving mental health.  He argued that the SIME evaluation will involve not only causation, but identification of specific cognitive problems and appropriate treatment.  He argued the diagnosis and cognitive testing by a specialist trained in neuropsychology would assist us in resolving certain aspects of the claim.  

The employee noted the Alaska Supreme Court in Theoni v. Consumer Electric Services,
 specifically recognized a psychologist as a “physician” for purposes of an SIME.  He argued that a neuropsychologist would be necessary for identifying treatment necessary for the employee’s cognitive and behavioral problems.  He agreed toxicology is the appropriate specialty for certain aspects of the dispute.  He noted that Thomas Martin, M.D., of Seattle, is the only board certified toxicologist on our list of SIME physicians.  He indicated he would need to drive to Seattle, because he is no longer able to travel by air, but that he could readily be evaluated by a neuropsychologist SIME while he is there.  He requested that we order an SIME examination of the employee by a neuropsychologist, in addition to an examination by Dr. Martin, under AS 23.30.095(k) or AS 23.30.110(g).

In its brief, the employer argued this case focuses on the employee’s claim that a toxic exposure at work caused his present condition, and this dispute is fundamentally between toxicologist Dr. Burton and “neurotoxicologist” Dr. Heuser.  This dispute should be addressed by a physician with specialized training as a toxicologist. If the SIME toxicologist determines the employee’s condition is work-related, and if there is a dispute over the nature, or scope, or treatment of the condition, the toxicologist can refer the employee to a neuropsychologist as part of the SIME process.  It argues that, if the employee’s condition is not work-related, these other issues would be irrelevant.  It argued a neurotoxicologist does not have the expertise to determine whether any of the employee’s problems are due to toxic exposure.  It requested that we order the SIME to be performed by a toxicologist, only, under AS 23.30.095(k). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . degree of impairment . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require


. . . .   

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

We find the opinion of the employer’s physician, Dr. Burton, contradicts the opinions of the employee’s treating physicians and practitioners, Drs. Heuser, Mickleson, Baker, Demain, and Singer, as well as those of his therapists Huber, Castillo, and Hoerning, concerning the cause and nature of the employee’s condition, its compensability, his needed treatment, medical stability, permanent impairment attributable to work related exposure, and his functional capacity to return to work.  

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME, and deciding what issues to address, to assist us investigating and deciding medical disputes in contested claims.  We also note that AS 23.30.135(a) and AS 23.30.155(h) mandate that we follow such procedures as will “best ascertain the rights of the parties” and “properly protect the rights of the parties.”

We find the issues concerning the disputes noted above are medically complex.  We find that the conflicting opinions are significant.  We find that resolving these disputes is essential to determining the rights of the parties.
  We find that an independent evaluation of the contradictions and inconsistencies between these opinions would assist our resolution of this claim.  Consequently, we will order an examination concerning these issues, under AS 23.30.095(k) and AS 23.30.110(g).  We will direct our board designee, Workers’ Compensation Officer Melody Kokrine, to submit questions to the SIME physician or physicians concerning the issues we have identified in this decision and order, and any other significant medical issues the board designee may identify.
  

An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file and the arguments of the parties, we find a physician trained in toxicology would be suited to perform this examination of the employee.  We find Thomas Martin, M.D., who is trained and experienced in toxicology, and has performed SIME evaluations,
 would best serve this role.  

We additionally find that the disputes concerning the nature of the employee’s condition, any needed behavioral psychological treatment, permanent impairment attributable to work injury, and his functional capacity to return to work are all areas requiring testing, diagnosis and treatment recommendations within the expertise of neuropsychologist.  We find an examination and evaluation by a neuropsychologist will assist us in the resolution of these disputes, and in the determination and protecting of the rights of the parties.  As noted by the employee, the Alaska Supreme Court in Theoni,
 recognized a psychologist as a “physician” for purposes of an SIME; however, our SIME list contains no neuropsychologist.  Accordingly, we direct Ms. Kokrine to select a neuropsychologist from the Seattle area, in consultation with Dr. Martin, to examine and evaluate the employee as a part of the SIME, in accord with the procedure in 8 AAC 45.092(h). 

We will order our board designee, Workers' Compensation Officer Melody Kokrine, to arrange the SIME with Dr. Martin and a neuropsychologist, in conjunction with the parties, in accord with 8 AAC 45.092(h).  If Dr. Martin is unable to perform the examination, we direct Ms. Kokrine to select an SIME physician certified in toxicology in accord with 8 AAC 45.092(f).  The SIME toxicologist and neuropsychologist should be requested to address the disputes we have identified in this decision and order.
  

ORDER
1.
Workers' Compensation Officer Melody Kokrine shall schedule an SIME, under AS 23.30.095(k) and AS 23.30.110(g), with Dr. Martin, pending his acceptance, or with another toxicologist selected by Ms. Kokrine, in accord with the procedure in 8 AAC 45.092(h).  We additionally direct Ms. Kokrine to select a neuropsychologist from the Seattle area to examine and evaluate the employee as a part of the SIME, in accord with the procedure in 8 AAC 45.092(h). 

2.
An SIME shall be conducted regarding concerning the cause and nature of the employee’s condition, its compensability, his need for treatment, medical stability, permanent impairment attributable to work injury, his functional capacity to return to work, and any other medical dispute identified by Ms. Kokrine.
3.
The parties shall proceed with the SIME in accord with the process outlined in 8 AAC 45.092(h). 

Dated at Fairbanks, Alaska on April 30, 2009.
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William Walters, Designated Chairman
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Sarah Lefebvre, Member
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Damian J. Thomas, Member

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074. 

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BOBBY  HALE employee / applicant; v. CONOCO PHILLIPS CO., employer; ACE AMERICAN INSURANCE COMPANY, insurer / defendants; Case No. 200524491; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 30, 2009.






/S/












Maureen I. Johnson, Clerk
�








� Dr. Baker medical reports, March 20, 2000 & April 3, 2000.


� Dr. Mickleson chart notes, March 31, 2002.


� Dr. Mickleson chart notes, June 1, 2004.


� Dr. Baker medical report, March 1, 2002.


� Id.


� Dr. Baker medical report, October 6, 2006.


� Id.


� Dr. Heuser medical report, January 10, 2007.


� Id.


� Dr. Heuser medical report, March 22, 2007.�.


� Dr, Demain medical report, July 7, 2004.


� Id.


� Dr. Singer letter, dated December 29, 2007, and medical report, April 1, 2008.


� Id.


� Dr. Singer medical report, May 5, 2008.


� Id.


� Id.


� Huber, Castillo, and Hoerning functional capacity report, March 12, 2008.


� Id.


� Id.


� Id.


� Id.


� Workers’ Compensation Claim dated May 15, 2008. 


� Id.


� Compensation Report, April 24, 2008.


� Dr. Burton EME report, July 10, 2008.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Id.


� Controversion Notice, September 16, 2008.


� Petition dated October 6, 2008.


� Second Independent Medical Evaluation (SIME) Form, appended to Petition. 


� Prehearing Conference Summary, March 18, 2009.


� Id.


� Id.


� 151 P.3d 1249, 1258 (Alaska 2007).


� AWCB Decision No. 97-0165 at 3 (July 23, 1997).


� AWCB Decision No. 98-0076 (March 26, 1998).


� AS 23.30.135(a).


� AS 23.30.110(g).


� 8 AAC 45.092(f).


� See, e.g., Denino v. Yukon Flats School District, AWCB Decision No. 07-0022 (February 14, 2007).


� 151 P.3d at 1258.


� AS 23.30.110(g).





11

