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	HAROLD RAY ESTES, 

                                                Employee,

                                                Applicant

                                                   v. 

PROVIDENCE ALASKA MEDICAL
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                                                 Employer,

                                                   and 

PROVIDENCE  HEALTH SYSTEM WASHINGTON,

                                                 Insurer,
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	FINAL DECISION AND ORDER

AWCB Case No.  200812570
AWCB Decision No.  09-0084
Filed with AWCB Anchorage, Alaska

on May 6, 2009


On April 28, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for an award of workers’ compensation benefits pursuant to
AS 23.30.015(b), on the written record.  The employee is represented Robert A. Rehbock, Rehbock & Rehbock, but the employee did not file an opposition to the employer’s petition.  Attorney Jeffrey D. Holloway, Holmes, Weddle & Barcott, P.C., represented the employer and insurer (“employer”).  The record closed when the panel met to review the case on
April 28, 2009.


ISSUES

Shall we grant the employer’s petition for an award of benefits pursuant to AS 23.30.015(b)?


SUMMARY OF THE EVIDENCE

The employee, while working for the employer, on February 4, 2008, injured his right foot in the course and scope of his employment.
  The injury occurred when the employee was checking in a pallet of produce and the truck driver for Ditomaso’s Fruit and Vegetables lowered and released the pallet onto Mr. Este’s right foot.
  The employee was seen at Employee Health by Susan Oliver on the same day and was diagnosed with contusion right great toe.

The employee’s next medical record is the report of Kristen Frank, M.D., at Providence Family Medicine Center, on July 14, 2008.  The employee had persistent ankle pain after a work related injury when a pallet was dropped on his foot. The report states that an x-ray taken two months earlier was negative for fracture.  The doctor also noted the employee had not followed through on a referral for physical therapy.  She suspected an occult fracture, perhaps at the navicular or talus bone due to the location of the pain.  She was going to order a CT but decided to defer to orthopedics.  She did provide the employee with an Air Cast and Vicodin for pain relief.

Eugene M. Chang, M.D., saw the employee on August 4, 2008, and opined that he sustained an injury to the posterior tibial tendon with perhaps an occult injury to the bone or joint.  This occurred when the pallet fell on his foot.  He ordered an MRI.
  The MRI on August 4, 2008, showed some tenosynovitis with fluid distending the posterior tibial and flexor digitorum and the flexor hallucis longus.  The tendons were not torn.
  Dr. Chang took the employee off work until “further notice.”
  Dr. Chang wrote on October 9, 2008, that the employee continued to be off work until further notice.  He stated he had given the employee an Arizona AFO brace and his diagnosis was Grade II posterior tibial tendon dysfunction.  He would reevaluate the employee on November 10, 2008.

Douglas Bald, M.D., saw the employee at the request of the employer on October 30, 2008, and diagnosed (1) crush injury, right forefoot, related to work injury, (2) probable element of posterior tibial tendinitis, related to work injury, and (3) possible chronic regional pain syndrome, right foot and ankle, related to work injury.  The employee was not yet medically stable and would need additional treatment. He also reviewed the employee’s job description of Dietary Services Buyer and stated the employee could do the job if he had not retired.
 

Dr. Chang on December 4, 2008, performed a calcaneal osteotomy and tendon transfer. A short-leg cast was applied on December 17, 2008.  On January 2, 2009, the employee reported increased swelling and pain in the foot and ankle.  Dr. Chang advised the employee to watch the new cast overnight.  If he had discomfort in the morning he should return for follow-up.
  The employee was seen next on January 3, 2009, for a recheck of the cast.  Since he had some discomfort, a new cast was reapplied.  He was given a refill of Norco and a 90-day temporary disabled parking permit.

On December 11, 2008, the employer filed a petition seeking an award of compensation based upon the employee’s February 4, 2008, injury, under AS 23.30.015(b).
  The employer’s petition is for an award without prejudice to the employee to contest at a later time the amount or kind of benefits paid or sought.  The employer requests this award for the purpose of third party subrogation, which will allow the employer to pursue recovery from the third party at fault in causing the employee’s injuries, if the employee does not do so.
   The employer filed an Affidavit of Readiness for Hearing on December 31, 2008.
  The employee did not respond to the employer’s petition or affidavit of readiness for hearing.  We heard this matter in order to prevent the employer from missing the two-year statute of limitations for filing an action against Ditomaso’s Fruit and Vegetable.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AN AWARD OF COMPENSATION PURSUANT TO AS 23.30.015(b)

AS 23.30.015 provides, in pertinent part, as follows:

(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person.

(b) Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation and the personal representative of a deceased employee to recover damages from the third person unless the person or representative entitled to compensation commences an action against the third person within one year after an award. . . . 

(f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter. 

(g) If the employee or the employee’s representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A) – (C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter. . . .

(h) If compromise with a third party is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval. . . .

(j) Notice of the commencement of an action against a third party shall be given to the division and to all interested parties within 30 days.

Additionally, AS 23.30.050 provides that the employer's liability for benefits continues, regardless of possible fault or negligence of a third party.  Under AS 23.30.110 and 8 AAC 45.050(c)(2), we may act on a petitioner's request if the opposing party does not object.  Based on 8 AAC 45.120, we rely on the administrative record in the instant matter in making our decision.

We find the employee did not object to the petitioners' request,
 nor did the employee ask for an opportunity to appear before us.
  Based on the administrative record and the employer’s representations, we find the employee was injured in the course and scope of his employment.  We find the employee's injury was accepted as compensable by the employer.  Based on our review of the entire documentary record, we find the employee's claim is compensable.  For purposes of
AS 23.30.015 and AS 23.30.050, we will issue an order, awarding the employee all benefits due under the Alaska Workers’ Compensation Act, relating to his injury.

We find our order shall serve as an assignment to the employer of all rights of the employee to recover damages from the third party unless the employee commences an action against the third party within one year of this award.
  We remind the employee that if he commences an action against the third party, he is required to provide notice to the Board, the employer, and the insurer through its Worker’s Compensation adjuster Sedgwick CMS, within 30 days of commencement of the action.


ORDER

The petitioners shall pay the employee all benefits due under the Alaska Workers’ Compensation Act, relating to his compensable injury of February 4, 2008.  The petitioners may credit against this award benefits they have already paid.

Dated at Anchorage, Alaska on May 6, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Deirdre D. Ford, Designated Chair






Patricia A. Vollendorf, Member






M. Janet Waldron, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of HAROLD RAY ESTES employee / applicant; v. PROVIDENCE ALASKA MEDICAL CENTER, employer ;PROVIDENCE HEALTH SYSTEM WASHINGTON, insurer/ defendants; Case No. 200812570; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 6, 2009.






Jean Sullivan, Clerk
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