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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JIMMIE L. WOODS, 

                                                   Employee, 

                                                     Applicant,
                                                   and 

ADVANCED MEDICAL CENTERS 

OF ALASKA, 

                                                     Applicant,
                                                   and 

ALASKA OPEN IMAGING CENTER, LLC, 

                                                     Applicant,
                                                   v. 

SAM'S CLUB #6603,

                                                  Employer,

                                                   and 

INSURANCE CO. OF THE STATE 
OF PENNSYLVANIA,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200023850
AWCB Decision No. 09-0086
Filed with AWCB Fairbanks, Alaska

on May 8, 2009


We heard the employee’s claim for additional medical benefits in Fairbanks, Alaska, on April 9, 2009.  The employee represented himself.  Leticia Jensen represented Advanced Medical Centers of Alaska.  Kim Barnett represented Alaska Open Imaging Center.  Attorney Michael Budzinski represented the employer and insurer (“employer”).  We received the employee’s deposition on April 16, 2009, and closed the record when we next met, April 23, 2009.

ISSUE

Is the employee entitled to medical benefits, under AS 23.30.095(a), to pay for a December 6, 2007 medical office visit bill with Advanced Medical Treatment Centers, and a December 11, 2007 MRI
 bill with Alaska Open Imaging Center?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his right elbow on November 11, 2000, when he struck the door of a freezer while unloading frozen product.
  The employee came under the care of orthopedic surgeon Richard Cobden, who diagnosed ulnar neuropathy and right carpal tunnel syndrome.
  Dr. Cobden performed an anterior transposition of the ulnar nerve and carpal tunnel release surgery on May 1, 2002.
  Dr. Cobden found the employee medically stable on December 23, 2002, and rated him with a 12 percent permanent partial impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed. (AMA Guides).
  The medical record is fairly extensive in this casefile, but we here discuss only those records related to the employee’s present claim.  The employer ultimately accepted liability for the employee’s injury, and provided temporary total disability benefits, permanent partial impairment benefits, and medical benefits.

Before working for the employer, the employee served in the U.S. Army through 1993, during which he sustained several injuries and received disability ratings.  His injuries in the military included: left knee, low back, and neck.
   After being laid off by the employer in late 2004, the employee worked for the U.S. Army as a warehouse forklift operator beginning May 2005.

Dr. Cobden continued to provide conservative care for the employee’s work injury to his arm.  On December 6, 2007, Dr. Cobden saw the employee for cervical and left shoulder problems, noting he injured his neck in the Army, and diagnosing cervical spondylosis, carpal tunnel syndrome, and left shoulder bursitis.
  Dr. Cobden had an X-ray taken, and referred the employee for an MRI study.
  The MRI was performed by Alaska Open Imaging Center, on December 11, 2007, revealing spondylosis at C5-6 and C6-7, some compromise of the cervical canal at C5-6, and disc protrusion at C2-3.
 

In a letter To Whom It May Concern, dated January 26, 2008, Dr. Cobden indicated the employee suffered a long history of neck, shoulder and wrist complaints, most likely “related to his workers’ comp claim on his left shoulder.”
  In the letter, Dr. Cobden indicated he ordered the MRI based on his examination.
 

At the employer’s request, orthopedist John Ballard, M.D., evaluated the employee on December 19, 2008.
  In his report, Dr. Ballard, inter alia, indicated the employee’s neck, left shoulder, and left arm condition are not related to his November 11, 2000 work injury to his right elbow.
  

The employer denied medical benefits for treatment or diagnosis of the employee’s cervical condition, left shoulder, left arm and wrist in Controversion Notices on March 5, 2008 and November 11, 2008.
  

The employee filed a Workers’ Compensation Claim dated March 3, 2008, requesting medical benefits for Dr. Cobden’s December 6, 2008 bill, and the Alaska Open Imaging Center bill from December 18, 2007.
  The employer filed an Answer dated March 26, 2008, denying the claimed medical benefits.
  The employer denied medical benefits for treatment or diagnosis of the employee’s cervical condition, left shoulder, left arm and wrist in Controversion Notices on March 5, 2008 and November 11, 2008.
 

Advanced Medical Centers of Alaska
 filed a claim dated October 29, 2008,  for Dr. Cobden’s December 6, 2008 bill, totaling $520.
   Alaska Open Imaging Center filed a claim dated November 5, 2008, for Dr. Cobden’s December 6, 2008 bill, totaling $1,900.
 

In a prehearing conference on December 11, 2008, the employer indicated it was requesting clarification from Dr. Cobden concerning his December 6, 2007 letter.
  In a prehearing conference on February 18, 2009, we set the employee’s and medical providers’ claims for hearing on April 9, 2009.

In the hearing, the employee testified concerning his right elbow injury and his various injuries while in the Army.  He testified Dr. Cobden had continuously treated the employee for is 2000 elbow injury with the employer, so he had relied on Dr. Cobden’s referral for the MRI, believing it was related to his work injury.  He argued he should not be held liable for the payment of these two medical bills, and requested us to order the employer to pay them.

In the hearing and in her brief, the representative for the Advanced Medical Centers of Alaska relied on Dr. Cobden’s January 26, 2008 letter, which indicated the office examination bill and the MRI were related to the employee’s workers’ compensation injury.  The representative of Alaska Open Imaging Center offered the same evidence and argument.
In the hearing, and in its brief, the employer argued the medical record offers no actual evidence linking the employee’s cervical, left shoulder, or left arm problems to his right elbow injury with the employer in 2000.  It noted Dr. Cobden failed to produce any explanation of his January 26, 2008 letter.  It argued there is no evidence to raise even the presumption of compensability of the employee’s claim for payment of these two bills.  It also argued that, even if the presumption of compensability could attach to this claim, the preponderance of the medical evidence definitively shows the disputed bills are unrelated to the employee’s injury while working for the employer.  It requested we deny the claim for payment of these bills. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).

At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
   

In the instant case, the employee’s treating physician, Dr. Cobden related the office visit of December 6, 2007, and the December 11, 2007 MRI to his work injury.  Based on the employee’s testimony, and the January 26, 2008 letter from this physician, we find the employee presented sufficient evidence to raise the presumption of compensability for the claimed medical benefits.  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical benefits are not reasonable and necessary for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the evaluation for treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the evaluation for treatment is reasonable and necessary for the work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Dr. Ballard provided an analysis of the employee’s medical records and history, and indicated the employee’s work injury did not relate to his cervical, left shoulder, or left arm complaints.  Viewed in isolation, we find this opinion and report provide substantial evidence rebutting the presumption concerning the employee’s claim for the specific additional medical benefits.

Once the employer produces substantial rebuttal evidence, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  For the employer to bear liability, the work must have been a substantial cause of the employee’s disability or need for treatment: The Alaska Supreme Court decades ago defined the quantum of “substantial” in its decision Kessick v. Alyeska Pipeline Serv. Co., 
 in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.

Accordingly, we have reviewed the entire medical and hearing record.  Although we do not doubt the sincerity of the employee’s belief concerning the liability of the employer, we find the overwhelming preponderance of the medical evidence, including the actual treatment records by Dr. Cobden, and especially the report and opinion of Dr. Ballard, indicate no relation between the employee’s work injury to his right elbow and his complaints concerning cervical, left shoulder, or left arm.  Based on the preponderance of the medical evidence, we find the employee’s continuing cervical, left shoulder, or left arm conditions did not arise from, and were not permanently aggravated by, his work.  We conclude the employee’s work was not the substantial cause of his December 6, 2007 visit with Dr. Cobden, nor his December 18, 2007 MRI.  We conclude the bills related to these services are not compensable, and the employee’s claim for additional medical benefits to pay these bills must be denied and dismissed.  

ORDER

The employee’s claim for medical benefits, under AS 23.30.095(a), to pay for a December 6, 2007 medical office visit bill with Advanced Medical Treatment Centers, and a December 11, 2007 MRI bill with Alaska Open Imaging Center is denied and dismissed.

Dated at Fairbanks, Alaska on May    , 2009.




ALASKA WORKERS' COMPENSATION BOARD






/s/












William Walters, Designated Chairman






/s/












Debra G. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JIMMIE L. WOODS employee / applicant; et al.; v. SAM'S CLUB #6603, employer; INSURANCE CO. OF THE STATE OF PENNSYLVANIA,  insurer / defendants; Case No. 200023850; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May 8, 2009.






/s/












Maureen I. Johnson,  Admin. Clerk III
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