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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL K. HOPE, 

          Employee, 

               Claimant,

          v. 

REDI ELECTRIC, INC.,

          Employer,

          and 

ZURICH AMERICAN INSURANCE. CO.,

          Insurer,

               Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200511005
AWCB Decision No.  09-0093
Filed with AWCB Anchorage, Alaska

on May 14, 2009.


The Alaska Workers’ Compensation Board (“Board”) met to hear the employee’s petition for an additional second independent medical evaluation on May 5, 2009, in Anchorage, Alaska.  Attorney Chancy Croft represented the employee.  Attorney Patricia L. Zobel represented the employer Redi Electric, Inc., and insurer Zurich American Insurance Company (“Redi Electric”).  Attorney Joseph Cooper appeared at hearing on behalf of Alcan Electric & Engineering, Inc., and insurer Seabright Insurance (“Alcan”).  As a preliminary matter, the Board addressed Ms. Zobel’s Affidavit for Disqualification of Hearing Officer William J. Soule.  After considering Redi Electric’s arguments for disqualification, the lay panel members took the matter under advisement and advised the parties a written decision and order would be forthcoming.
  We hereby memorialize our decision.


ISSUE

Should the hearing officer chairing this panel of the Alaska Workers’ Compensation Board be disqualified from this hearing, under AS 44.62.450?


SUMMARY OF THE EVIDENCE

The summary of evidence in this preliminary matter is limited solely to the facts and arguments of the requesting party relevant to the Board’s determination of whether disqualification of this panel’s designated chair is required pursuant to AS 44.62.450.

At hearing, as a preliminary matter, Redi Electric’s request for disqualification was addressed.  Hearing Officer William J.Soule assured the parties he could accord all parties a fair and impartial hearing and consideration.

I. AFFIDAVIT FOR DISQUALIFICATION OF THE HEARING OFFICER

As an initial matter, the Designated Chair offered that AS 44.62.450, upon which Redi Electric relied, contained a footnote annotation stating: “This section and AS 44.62.330 were superseded with respect to  workers’ compensation hearings by the Alaska Workers’ Compensation Act.  1959 Op. Att’y Gen., No. 24.”  Redi Electric’s counsel (along with Alcan’s and Employee’s counsel) maintained she did not object to the Board applying the provisions of AS 44.62.450 to decide its request for Disqualification of Hearing Officer.  

A. Redi Electric’s Request for Disqualification of the Hearing Officer

On April 23, 2009, attorney Patricia L. Zobel, counsel for Redi Electric, filed an Affidavit for Disqualification of the Hearing Officer.
  Ms. Zobel requested Hearing Officer William J. Soule be disqualified, pursuant to “AS 44.62.450(d),”
 from hearing this case, all cases involving the law firm of DeLisio Moran Geraghty & Zobel, P.C., the employer, George W. Easley Company and its carrier, Providence Washington Insurance Group.  The reason given for the request was the law firm DeLisio Moran Geraghty & Zobel, P.C., and the insurance company, Providence Washington Insurance Group, have filed a complaint against Mr. Soule before the Alaska Bar Association and the Chief Administrative Law Judge, in an unrelated case.  In addition, the Chief Administrative Law Judge referred the complaint against Mr. Soule to the Attorney General’s office for investigation, as required by law.  Based on the above facts, and in “light of this extraordinary action,”
 Ms. Zobel affied there was the potential Mr. Soule is prejudiced against her law firm.  She therefore requested Mr. Soule be disqualified from sitting on the instant matter, and all other cases in the future involving her law firm and / or with Providence Washington Insurance Group.

B. Redi Electric’s Arguments

Redi Electric’s counsel argued the issue was more than whether or not the hearing officer thought he could be unbiased or not; rather, it was the “appearance of bias.”  She maintained she filed her affidavit well before the hearing, without supporting documentation, because she did not want to air the issue in public.  In addition, Redi Electric’s counsel represented she did not file either of the complaints mentioned in the affidavit as exhibits to the affidavit, as she did not believe in airing “dirty laundry” in public.  She did, however, offer copies of the complaints for the panel members to review in their deliberations on disqualification of the hearing officer.  Redi Electric contended the accusations in the complaints involved the hearing officer’s actions “as a hearing officer,” and were “serious.”  Ms. Zobel intimated both the Attorney General’s office and the Alaska Bar Association were proceeding with investigations of the complaints.  Ms. Zobel maintained her current client was very concerned about potential bias and argued a mere statement the hearing officer can be fair and unbiased was not sufficient.  Redi Electric asserts an appearance that the hearing officer cannot be fair and unbiased is sufficient to justify disqualification.  Redi Electric argued the rules require disqualification, and the case law, including the “DeNardo” case,
 says there has to be a situation where the judge or hearing officer looks not just at whether there is actual bias, but whether there is an appearance of bias.  Redi Electric argued based upon human nature, when a serious complaint is brought against someone, no matter how much that person feels he can be unbiased, the appearance of bias still exists.  

Ms. Zobel maintained there is a serious question her clients’ rights in the instant matter could be affected by having a hearing officer against whom she has filed a complaint sit on Redi Electric’s case.  She contended it was important for the Board to hold itself out as being above any question of bias or lack of impartiality.  Redi Electric argued the only way for the Board to accomplish this is to keep an arm’s length in a situation such as the current one.  Ms. Zobel argued, where a hearing officer is unhappy with a party’s counsel, there should not be even a whisper of a question that would allow proceedings for her current client to be tainted.  Redi Electric contends the Canons of the Code of Judicial Conduct pronounce the appearance of impartiality, not just impartiality, is the deciding factor.

Redi Electric’s counsel maintained she did not know what the consequences might be of the complaints filed against the hearing officer, or the investigations taking place, nor did the hearing officer.  Ms. Zobel argued, because she accused the hearing officer of wrongdoing, her client was not willing to take the chance the hearing officer might be biased against her and her client.  In addition, she urged the panel members to conclude the Board should not take the chance either.  She further contended it was an appeal point she will raise in the event of an adverse decision.  By corollary argument, Redi Electric’s counsel maintained she anticipated, in the event Redi Electric prevailed on the case’s merits, opposing counsels’ argument the hearing officer bent over backwards to be unbiased and it worked against the other parties.  She maintains, in the instant matter, everything is now tied into this one issue, which should be a nonstarter, as the hearing officer should have recused himself out of an excess of caution so the issue did not ever have to be discussed.

II. FILING THE COMPLAINTS WITH THE BOARD

Ms. Zobel offered to give copies of the complaints she filed against the hearing officer with the Alaska Bar Association and the Chief Administrative Law Judge to the Board members.  When the hearing officer objected to disclosure of the complaints against him, which are confidential, she conceded the confidential nature of those complaints.  However, she maintained Bar counsel advised her she was obligated to disclose those complaints in order to vigorously represent her current client’s interest in the instant case.  The hearing officer objected for the record, stating the complaints were confidential, and he did not waive his right to have the complaints kept confidential.

Subsequently, the Board lay panel members questioned whether the content of the complaints was material to the instant case.  Ms. Zobel confirmed the content was not material; however, she asserted the mere fact the complaints were filed was important, that they contained allegations of wrongdoing in the hearing officer’s conduct as a hearing officer, and one was referred to the Attorney General and the other was before the Alaska Bar Association.  The lay panel members decided they did not need to see the actual complaints, and they were not provided.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

REQUEST FOR DISQUALIFICATION OF THE HEARING OFFICER

The Alaska Administrative Procedure Act at AS 44.62.450(c) provides:

A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot accord a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be accorded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer. . . .  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.

Pursuant to AS 44.64.050(b), in 2006 the Department of Administration adopted a Code of Hearing Officer Conduct, which provides, in relevant part:

2 AAC 64.030. Canons of conduct 

(a) The canons of conduct in AS 44.64.050(b) are part of the code of hearing officer conduct.  A hearing officer or administrative law judge shall comply with the canons and requirements of 2 AAC 64.010 - 2 AAC 64.090. Noncompliance may be grounds for corrective or disciplinary action under AS 44.64.050 (d) and 2 AAC 64.060. 

(b) To comply with the requirement 

(1) to uphold the integrity and independence of the office and of the hearing function, a hearing officer or administrative law judge shall establish and personally observe high standards of conduct, and avoid improper ex parte communications with private and agency parties about the subject of a hearing request, so that the integrity and independence of the office and the hearing function will be preserved; 

(2) to avoid impropriety and the appearance of impropriety....

(A) to perform the duties of the office or of the hearing function impartially and diligently, a hearing officer or administrative law judge 

. . .


(C)
may not be swayed by partisan interests or fear of criticism; 


. . . .

2 AAC 64.040. Conflicts 

(a) A hearing officer or administrative law judge shall refrain from hearing or otherwise deciding a case presenting a conflict of interest. A conflict of interest may arise from a financial or other personal interest of the hearing officer or administrative law judge, or of an immediate family member. A conflict of interest exists if 

(1) the financial or other personal interest reasonably could be perceived to influence the official action of the hearing officer or administrative law judge....

Hearing officers and Board panel members must evaluate their ability to accord parties a fair and impartial hearing in compliance with the standards and prohibitions articulated in the Hearing Officer Code of Conduct.  Under AS 44.62.450, Redi Electric has filed a request for Hearing Officer William J. Soule’s disqualification based upon its concern there is the potential Hearing Officer Soule is angry at Redi Electric’s counsel and therefore prejudiced against her law firm.  We find Hearing Officer Soule, in his role as an officer of the court, affirmed he could accord a fair and impartial hearing and consideration in this matter.  We find Hearing Officer Soule’s representations as an officer of the court credible.

A. Disqualification of Hearing Officer

In AT&T Alascom v. Orchitt,
 the Alaska Supreme Court addressed an employer’s appeal asserting, inter alia, that the hearing officer chairing the Board panel should have disqualified himself under the procedures of AS 44.62.450(c) because of his position as an election official in the Alaska State Employee’s Union:

Administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment.FN47 [Bruner v. Petersen, 944 P.2d 43, 49 (Alaska 1997) (citing Earth Res. Co. v. State, 665 P.2d 960, 962 n.1 (Alaska 1983))].  To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence. FN48 [Tachick Freight Lines v. Dep't of Labor, 773 P.2d 451, 453 (Alaska 1989) (citing In re Cornelius, 520 P.2d 76, 83 (Alaska 1974))].  We conclude that the hearing officer's position as an AFL-CIO vice president is insufficient to show actual or probable bias on its own. Although the chair ruled against AT & T on some procedural questions, that alone is not sufficient to show a predisposition to find against AT & T. AT & T has made no showing that the hearing officer prejudged any facts in this case or was motivated by actual bias in ruling on procedural issues. . . .

The Court noted the Code of Hearing Officer Conduct looks to the Code of Judicial Conduct for guidance, by reference.  The Court found the hearing officer's position as a union officer did not, in itself, violate the Code of Judicial Conduct.
  Although the Court noted the chair ruled against the employer in that case on some procedural questions, the Court determined that alone was not sufficient to show a predisposition to find against the employer.
  In accord with the Court’s direction in Orchitt, we presume panel members and agency personnel are impartial, and we require evidence showing prejudgment or actual or probable bias as a basis for recusal.
  

In the instant matter, we find Redi Electric failed to overcome that presumption.  Redi Electric argued the hearing officer has the potential to be prejudiced against the law firm that entered an appearance on its behalf, DeLisio Moran Geraghty and Zobel, P.C., because the employer’s counsel, Ms. Zobel, filed a complaint in a separate matter against the hearing officer with both the Alaska Bar Association, which was investigating the complaint, and with the Chief Administrative Law Judge, who referred the complaint to the Attorney General’s office for investigation.  Ms. Zobel argued the hearing officer should be disqualified from sitting on the instant matter, and any other cases in the future dealing with Ms. Zobel’s law firm, employer George Easley Co., and Providence Washington Insurance Group, based on the potential the hearing officer is prejudiced.  The employer’s counsel did not provide any evidence the hearing officer had a predisposition to find against any party in the instant matter, or that he interfered with the orderly presentation of the evidence, as required under Orchitt to show actual bias or prejudgment.  Redi Electric provided no substantial evidence proving any actual bias or prejudgment.  Neither a supposition, nor a potential, nor a possibility, is evidence.

The Hearing Officer Code of Conduct mandates that hearing officers and Board members not be swayed by fear of criticism.
  We are cognizant that any request for recusal is, in itself, a form of complaint, criticism or challenge.  We find the fact a complaint was filed against the hearing officer does not in itself constitute a showing of bias or prejudgment by the hearing officer.  The fact a challenge or complaint has been raised does not, in itself, show bias or prejudgment.
  Further, we find the mere filing of a complaint as a basis for recusal is against public policy, as it could jeopardize the quick, efficient, fair and predictable administration of the workers’ compensation adjudicatory process, slow the delivery of benefits to injured workers, and unnecessarily increase Employer costs.
  If the filing of a complaint were sufficient to justify recusal of a hearing officer, we find this will create an incentive for parties to utilize complaints to disqualify hearing officers or Board panel members.  We find this is why, specifically, it is the conduct of the hearing officer or Board member, and not the conduct of parties, that forms the appropriate basis for recusal.

We are not persuaded by the employer’s argument the appropriate standard to be used in deciding whether to disqualify the hearing officer is whether there is an appearance of impartiality.  We find Redi Electric made this assertion without citing any authority for the argument.  We note Redi Electric’s counsel cited AS 44.62.450(d) in support of her affidavit, but AS 44.62.450(c) provides a hearing officer shall voluntarily seek disqualification and withdraw from a case when he cannot accord a fair and impartial hearing or consideration.  The “appearance of impartiality” is not mentioned in the statute or the Hearing Officer Code of Conduct.  Moreover, the Alaska Supreme Court in Orchitt specifically found AS 44.62.450(c) requires a showing of actual bias or prejudgment, or interference with the orderly presentation of the evidence, to justify disqualification of a hearing officer.
  By contrast, Redi Electric’s proposed approach to disqualification could potentially encourage parties seeking recusal of a particular hearing officer or Board member to file a complaint against that person, then argue it is possible the hearing officer or Board member is thus no longer impartial and unbiased.

In accord with the Court’s ruling in Orchitt, we presume the hearing officer is impartial in this proceeding.  In short, we find Redi Electric is simply assuming the hearing officer is angry with Ms. Zobel because she filed complaints against him, and therefore Redi Electric imputes to the hearing officer potential bias and prejudice, in this unrelated case.  We find no evidence the participation of the hearing officer chairing this panel will involve any improper personal, financial, or family interest.  We find no substantial evidence of bias against any party or person in this proceeding, nor do we find evidence of prejudgment by the hearing officer in the instant case.  Therefore, we will deny Redi Electric’s affidavit for disqualification of the hearing officer.

The affidavit requests Hearing Officer Soule be disqualified from all cases involving Attorney Zobel’s law firm, employer George W. Easley Co., and insurer Providence Washington Insurance Group.  We find neither George W. Easley Co., nor Providence Washington Insurance Group is a party to the instant matter.  We conclude this panel does not have jurisdiction to rule on disqualification matters involving George W. Easley Co. or Providence Washington Insurance Group, as they are not parties to the instant matter.  

B. Disqualification of a Judge

Although Redi Electric did not brief or argue whether the Alaska Code of Judicial Conduct specifically applies to workers’ compensation hearing officers,
 Redi Electric, at hearing, nevertheless relied on guidance provided by the Alaska Supreme Court in “DeNardo,”
 where the issue before the Court was the recusal of a judge under the Alaska Code of Judicial Conduct.  Redi Electric relied on DeNardo for the proposition it is the appearance of impartiality at issue in the disqualification of the hearing officer in the instant matter.  There are at least five Alaska Supreme Court cases where the litigant named DeNardo filed motions to recuse judges.  These cases involved Alaska Superior Court judges, so that the Alaska Code of Judicial Conduct applied in each case.  In DeNardo v. Corneloup (“DeNardo I”),
 the Court upheld the judge’s decision not to recuse herself.  Mr. DeNardo’s motion to disqualify the judge asserted a variety of reasons for recusal, including a discovery ruling unfavorable to him, the judge’s failure to cite precedent for her rulings, and an allegation she had broached the subject of how to terminate his tenancy.
  The Court reviewed the record, and found no basis for the claim of an appearance of bias or conflict of interest.
  Although the Court found Mr. DeNardo had made a number of “remarkably inappropriate personal attacks” on the judge and filed two civil suits against her, accusing her of a “variety of alleged abuses,” the Court found the record failed to support any notion the judge did not treat Mr. DeNardo fairly and impartially.

In another case, DeNardo v. Maassen (“DeNardo II”),
 Mr. DeNardo filed a motion to recuse the judge for cause, alleging he was biased because he was a named defendant in another suit brought by Mr. DeNardo.
  The judge declined to recuse himself because “[t]his court does not feel as though it must recuse itself merely because it is being sued in another case by 
Mr. DeNardo.”
  The judge’s decision not to recuse himself was reviewed by another superior court judge, who concluded the judge had properly refused to recuse himself.
  The Alaska Supreme Court reviewed AS 22.20.020(a) and the Alaska Code of Judicial Conduct, Canons 2 and 3, the law governing recusals.  The Court noted AS 22.30.020(a) requires a judge’s recusal if he or she “feels that, for any reason, a fair and impartial decision cannot be given.”
  Canon 2 provides judges must “avoid impropriety and the appearance of impropriety,
 and act in a manner that promotes public confidence in the integrity and impartiality of the judiciary.”
  Canon 3 requires judges to perform their duties without bias or prejudice, and in addition, requires a judge to give weight to the appearance of impropriety in making a determination of whether or not to disqualify himself.
  The Court also noted a judge has as great an obligation not to disqualify himself when there is no occasion to do so as he has when there are valid reasons to do so.
  

The Court found the record did not contain, nor had Mr. DeNardo pointed to, any specific evidence of actual bias or an appearance of bias by the judge.
  The Court stated its past holdings demonstrated neither a judge’s interpretations of the law or adverse rulings alone were sufficient to require recusal.
  The Court held “disqualification is not required simply because a party is separately suing the judge in the judge’s official capacity or based on the judge’s performance of official duties, as long as the judge reasonably believes he or she can be fair and impartial.”
  We see no significant difference between Mr. DeNardo suing the judge and seeking his disqualification on that basis, and Ms. Zobel and her client filing complaints against Hearing Officer Soule and seeking his disqualification on those bases.

The Alaska Supreme Court has held that when only the appearance of partiality is involved, a greater showing is required for reversal [of the judge’s decision not to disqualify himself or herself].  In Amidon v. State,
 the Court stated:

[A] showing of actual bias in the decision rendered . . . or the appearance of partiality might be sufficient grounds for us to reverse [the judge’s decision not to disqualify himself] in an appropriate case.  Where only the appearance of partiality is involved . . . we will require a greater showing for reversal.  In any event, we will not overturn a judge’s decision unless it is plain that a fair-minded person could not rationally come to that conclusion on the basis of the known facts. 

In Amidon, the Court found the judge had not abused his discretion in refusing to recuse himself, although the defendant’s attorney publically criticized the judge in the past and the judge had referred the attorney to the State Bar Association for disciplinary proceedings.  The Court found no actual bias or prejudice on the judge’s part was shown.
  In addition, the Court relied on 
AS 22.20.020, which governs disqualification, noting this statute “does not provide for disqualification where the sole concern is maintenance of the appearance of impartiality.”

As noted above, the Alaska Code of Judicial Conduct does not apply to hearing officers.  However, if it did, the Court’s rulings in Amidon, DeNardo I, and DeNardo II make it clear the hearing officer in the instant case is not required to recuse himself.  Based on the Court’s holding in DeNardo II, where a litigant has filed a complaint against a hearing officer in the hearing officer’s official capacity, or based on the hearing officer’s performance of official duties, recusal is not required as long as the hearing officer reasonably believes he or she can be fair and impartial.
  

The discussion in a case from the federal courts, relied upon by the Alaska Supreme Court in Amidon, is instructive concerning the reasons criticism of the judge by a party is not sufficient reason to require recusal of the judge.  In the case In the Matter of Union Leader Corporation,
 the District Court considered whether a judge who had been repeatedly criticized in a newspaper owned by a party should recuse himself under 28 U.S.C. § 144.  The Court found a judge must be presumed to be qualified, and there must be a substantial burden upon the affiant requesting recusal to show grounds for believing the contrary.
  The Court noted if a party cannot present a sufficient affidavit indicating possible bias, he will still have protection if bias or prejudice appear in fact during the course of the trial.
  The Court discussed the two levels of a request for recusal based upon the criticism of a judge by a party.
  The first level is criticism lodged against a judge; and the Court found criticism was not sufficient, as “[A] judge lives in an atmosphere of strife, in which, by nature and experience, he is expected to be a man of ‘fortitude.’”
  The second level is whether the judge’s conduct supports the conclusion bias exists, which the Court determined is the common and proper method of proof.
  In Union Leader, the judge had made comments in response to the published criticism, contending the party was in the business of attacking him, and seeking grounds to disqualify him.
  The Court found “a judge’s reasonable belief that a party was acting with a purpose of disqualifying him, his conclusion that such action was contemptuous and reprehensible, and even a very considerable showing of irritation, is in no way equivalent to personal bias and prejudice.”
  

The cases above make clear the criticism of a judge by a litigant is generally not sufficient to disqualify a judge, as a judge is accustomed to conflict and expected to be a person of fortitude in dealing with that conflict.  Further, in general, the conduct of the litigants is not a reason for disqualification of the judge, except in special circumstances.  It is the conduct of the judge that must be scrutinized for evidence of bias or partiality.  In the instant case, the panel members find there is no evidence the hearing officer’s conduct has demonstrated bias or partiality towards the employer’s counsel or her clients.

We find Hearing Officer William J. Soule’s confirmation and assurances he will remain fair and impartial in chairing the Board panel deciding the instant matter and accord a fair hearing and consideration adequate.  Redi Electric has failed to rebut the presumption Hearing Officer Soule is fair and impartial, and has provided no material evidence of any actual bias or partiality.  Therefore we conclude we must deny and dismiss Redi Electric’s request Hearing Officer Soule be disqualified. 


ORDER

Redi Electric’s request for disqualification of Hearing Officer William J. Soule is denied and dismissed.

Dated at Anchorage, Alaska on May 14, 2009.





ALASKA WORKERS' COMPENSATION BOARD






David Kester, Member






Pat Vollendorf, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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� The Designated Chairman subject of the affidavit for disqualification did not participate in the deliberations or the decision, nor did he draft this decision and order.  





� Neither Alcan Electric nor Employee took a position on Redi Electric’s affidavit for disqualification.


� Affidavit for Disqualification of Hearing Officer, filed by counsel for employer, 4/23/09.


� Although Ms. Zobel’s Affidavit for Disqualification cited AS 44.62.450(d), it was made clear at hearing her intent was to cite AS 44.62.450(c).


� Id. at 2.


� Id.


� The panel members note the Alaska Supreme Court has issued opinions in at least five cases in which Mr. DeNardo challenged judges’ denials to recuse themselves and Redi Electric did not specify which case it relied upon for its proposition.


� The full Code of Hearing Officer Conduct is found at: 2 AAC 64.030(a)-(c), Canons of Conduct; and 2 AAC 64.040(a)-(d), Conflicts. 


� AS 23.30.122.


� 161 P.3d 1232, 1246-1247 (Alaska 2007).


� Id. at 1246.


� Id. 


� Id. at 1246.


� Decisions of the Alaska Workers’ Compensation Appeals Commission are in accord with the Alaska Supreme Court.  See, e.g.,  Municipality of Anchorage v. Faust, AWCAC Decision No. 078, at App. 1, p. 28-29 (May 22, 2008): “To establish that an appearance of impropriety exists, the appellee must identify objective facts from which a fair-minded person could conclude that an appearance of partiality on the chair’s part exists. . . .  Only if she cannot be open-minded and fairly consider the arguments on their merits, and treat the parties fairly and impartially, should the chair recuse herself;” Witbeck v. Superstructures, Inc, AWCAC Decision No. 066, at 16-17 & n 46 (January 23, 2008): “Witbeck did not allege any personal partiality, connection to a party, or financial interest in the outcome, or demonstrate a record of partiality or bias. To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence; adverse rulings alone are not enough to demonstrate bias;” See also, Woodin v. Agrium, AWCB Decision No. 08-0136 (July 23, 2008) at 22.


� See for example Morgan v. Fortis Benefits Ins. Co., 107 P.3d 267 (Alaska 2005) (“Mere assertions of fact and unsubstantiated suppositions are not enough to overcome a motion for summary judgment.”);  Bouse v. Fireman’s Fund Ins. Co., 932 P.2d 222 (Alaska 1997) (“When medical evidence offered to rebut the [§120] presumption is uncertain or inconclusive, the presumption of compensability is not overcome.);  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984) (“We have held that substantial evidence is such relevant evidence as a reasonable mind might accept in light of all the evidence as adequate to support a conclusion.”).  We find these holdings analogous to our holding here that mere suspicions a hearing officer or Board member may be biased, without proof of actual bias or prejudice, is insufficient to overcome the presumption he or she is not. 


� 2 AAC 64.030(b)(3)(C).


� See Taylor v. Wal-Mart Stores, Inc., AWCB Decision No. 09-0021 (February 3, 2009).


� AS 23.30.001(1).


� See U.S. v. Cerrella, 529 F. Supp. 1373, 1380-1381 (S.D. Florida 1982).


� See also, Kling v. Norcon, Inc., 3AN-92-1232 CIV (Alaska Superior Court Sept. 2, 1993) (The Alaska Superior Court upheld the AWCB’s decision not to disqualify a panel member, where the panel member had a professional relationship with Norcon’s attorney, but the panel member denied he harbored any bias.  The Court stated it was concerned there was the appearance of impropriety, so conducted additional research on the law in this area.  The Court determined although there was broad language regarding the importance of preserving the “appearance of justice,” the opinions rested on the maxim that adjudicators enjoy a presumption they are unbiased, and “only a direct, usually personal and pecuniary, interest can operate to rebut the presumption.”)


� The Alaska Code of Judicial Conduct is applicable to the following judicial officers and requires them to comply with all provisions of this Code: 





(1) active justices of the supreme court and active judges of the court of appeals, the superior court, and the district court (including acting district court judges); 


(2) full-time magistrates; 


(3) committing magistrates; and 


(4) standing masters. 


� As noted above, Redi Electric did not specify which of the DeNardo cases it relied upon.


� DeNardo v. Corneloup, 163 P.3d 956 (Alaska 2007).


� Id. at 966-967.


� Id. at 967.


� Id.


� DeNardo v. Maassen, 200 P.2d 305 (Alaska 2009).


� Id. at 310.


� Id.


� Id.


� Id.  AS 22.20.020(a) (9).


� Improper, the adjective form of impropriety, is defined as not suitable; unfit; not suited to the character, time and place.  Not in accordance with fact, truth or right procedure, or not in accord with propriety, modesty, good taste or good manners.  Impartial, the adjective form of impartiality, is defined as favoring neither; disinterested; treating all alike; unbiased; equitable, fair, and just.  Black’s Law Dictionary, 6th Edition, 1990.  


� Id.  Alaska Code of Judicial Conduct Canon 2(A).


� Id. Amidon v. State, 604 P.2d 575, 578 (Alaska 1979), and the Alaska Code of Judicial Conduct Canon 3(B) (5) and 3(C)(1).


� Id. at 310-311.  Quoting Amidon, 604 P.2d 577.


� Id. at 311.


� Id.


� Id.


� Amidon,604 P.2d 577.  See also, Wasserman v. Bartholomew, 38 P.3d 1162, 1170 (Alaska 2002).


� 604 P.2d 576-577 & 578.


� Id. at 578,


� For a case where the Alaska Supreme Court found there was a sufficient showing of partiality to reverse the judge’s decision not to disqualify himself, see Perotti v. State of Alaska, 806 P.2d 325 (Alaska 1991), where the judge refused to recuse himself from a sentencing hearing although he had presided over the juvenile waiver hearing and exposed himself to improperly compelled psychiatric evidence prejudicial to the defendant.  The judge had erroneously compelled the defendant, over objection, to submit to psychological and psychiatric evaluations, and this evidence was of central relevance to the crucial question in the juvenile waiver proceedings.  The Court found that despite the stringency of the standard “unless it is plain that a fair-minded person could not rationally come to that conclusion [that the judge should not disqualify himself] on the basis of the known facts,” that standard had been met.  See also, U.S. v. Cerella, 529 F.Supp 1373 (S.D. Florida 1982) (the Court considered whether a judge should disqualify himself from sitting on a post-conviction sentencing matter under 29 U.S.C. § 144 and / or 28 U.S.C. § 455, where the defendant had threatened to kill the judge, taken out a contract to have the judge killed, and the judge was put under round-the-clock protection and security by the United States Marshalls.  The Court noted, “in general, courts have held that a party cannot effect recusal of a trial judge by the party’s own actions, but those cases usually involve prior statements made by the party that are critical of the judge, rather than the criminal activity at issue here.” The Court found “a reasonable person in the street, faced with a judge sitting on post-conviction matters that could free from incarceration a man who has put out a ‘contract’ on the judge, would have to harbor doubts as to the judge’s impartiality,” and held the judge was disqualified.)


� In the Matter of Union Leader Corporation, 292 F.2d 381 (1st Cir. 1961).


� Id. at 389.


� Id. 


� Id.


� Id.


� Id.


� Id. at 390.


� Id. 
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