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	FINAL DECISION AND ORDER

AWCB Case No.  199609862
AWCB Decision No. 09-0094  

Filed with AWCB Anchorage, Alaska

on May 15, 2009


The Alaska Workers’ Compensation Board (Board) heard the employee’s workers’ compensation claim (WCC) on April 2, 2009 in Anchorage, Alaska.  Attorney Michael Jensen represented the employee (claimant).  Attorney Nora Barlow represented the employer and insurer (employer).  We closed the record at the conclusion of the hearing.


ISSUES
1.  Does the claimant’s condition remain work-related and is the May 24, 1996 injury still a substantial factor in the claimant’s current condition?

2. Has the claimant’s medical treatment provided by his treating physician been reasonable, necessary, and work related?

3. Is the claimant entitled to have the employer pay past medical treatment expenses pursuant to AS 23.30.095?

4. Is the claimant entitled to interest on any out-of-pocket medical costs, pursuant to AS 23.30.155(p)?

5. Are the claimant’s medical providers entitled to interest on late paid medical benefits, if any, pursuant to AS 23.30.155(p)?

6. Is the claimant’s attorney entitled to attorney’s fees and costs pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE
I. PROCEDURAL HISTORY

The claimant was injured while working as a firefighter for the Anchorage Fire Department on May 24, 1996, when a water-saturated ceiling collapsed on him.
  The employer initially accepted the claim and paid medical benefits, time loss and PPI benefits.
  Based on the February 12, 2004 EME report of orthopedic surgeon Douglas Bald, M.D., the employer controverted the claimant’s request for total temporary disability (TTD) from February 13, 2004 through June 18, 2004, and permanent partial impairment (PPI) greater than 10%.
  The claimant filed a workers’ compensation claim (WCC) on September 9, 2004, requesting PPI for the 16% PPI rating performed by Paul Allen, M.D. rather than the 10% PPI rating performed by Douglas Bald, M.D.
  The employer filed its Answer to the claimant’s WCC on September 27, 2004, denying the claim for PPI benefits in excess of 10%.
  Subsequently, attorney Michael Jensen entered an appearance for claimant and filed a WCC for temporary total disability (TTD) from February 13, 2004 through June 18, 2004.
  Attorney Deirdre Ford then entered her appearance for the employer, and filed an Answer to the claimant’s October 12, 2004 WCC, denying the requested benefits.
  The claimant filed his Affidavit of Readiness for Hearing (ARH) on November 4, 2004,
 which the employer opposed, stating discovery was not complete.
  The parties reached a settlement agreement, and on December 8, 2004, the parties stipulated to the withdrawal of the claimant’s November 4, 2004 ARH.
  The parties’ compromise and release agreement was approved by the Board on January 12, 2005.
  By the terms of the C&R, the claimant waived all benefits except for medical benefits.
  Attorney Michael Jensen withdrew as the claimant’s attorney on February 1, 2005.

On May 21, 2007, based on orthopedic surgeon Douglas Bald, M.D.’s April 30, 2007 EME report, the employer filed a controversion denying medical benefits except for three of the claimant’s prescription medications, Tylenol, Benadryl, and Trazodone.
  

On November 15, 2007, attorney Michael Jensen filed his Entry of Appearance,
 as well as the claimant’s workers’ compensation claim (WCC), requesting medical benefits and related transportation costs, interest, and attorney fees and costs.
  On December 7, 2007, the claimant filed his Affidavit of Readiness for Hearing (ARH).
  

Attorney Patricia Zobel filed the employer’s Answer to claimant’s WCC on December 11, 2007, denying medical benefits as there were no bills that had been submitted for review.
  The employer filed its Objection to the Claimant’s ARH on December 13, 2007, stating discovery was not complete.

Many Prehearing Conferences (PHC) were held in subsequent months, and the parties agreed to an April 2, 2009 oral hearing at the January 21, 2009 PreHearing Conference.  The issues for hearing were the claimant’s requests for medical costs, related transportation costs, interest and attorney’s fees and costs, per his November 15, 2007 WCC.
 

II. FACTUAL AND MEDICAL HISTORY

The Board cites here only facts necessary to address the narrow issues before us.  The claimant was injured when a water-saturated ceiling fell on his head when he was responding to a fire while working as a firefighter for the Anchorage Fire Department.  He was knocked to the ground and the force of the impact broke his helmet, face shield, and regulator.
  He initially received medical treatment from chiropractor Jay Chapnik, D.O., on May 28, 1996.
  Dr. Chapnik treated the claimant for neck, upper back and mid back pain in May, June, July, November, and December of 1996.
  X-rays of the cervical and thoracic spine did not show any abnormalities.
  The employer accepted the injury and paid benefits.  The claimant continued to work full time as a firefighter, although he was symptomatic. 

On referral from Dr. Chapnik, orthopedic surgeon Adrian Ryan, M.D. evaluated the claimant on February 6, 1997,
 for his complaints of chronic neck and mid back pain.  An MRI scan of the cervical spine revealed evidence of degenerative disc disease and disc protrusions at C5-6 and C607, as well as mild canal stenosis with minimal cord compression.
  Dr. Ryan diagnosed cervical and dorsal lumbar sprains and post traumatic disc degeneration, with no evidence of radicular symptoms.  He prescribed anti-inflammatory medication and physical therapy.
  On followup with Dr. Ryan on April 17, 1997, the claimant noted some improvement in the cervical spine, but no improvement in the mid-back symptoms.
  Dr. Ryan diagnosed cervical, thoracic, and lumbar sprain,
 and suggested the claimant see a rehabilitation medicine specialist, and continue with physical therapy.
 

At the employer’s request, the claimant was evaluated in an employer’s medical evaluation (EME) by physiatrist Steven Marble, M.D., on May 30, 1997.
  Dr. Marble diagnosed the claimant with cervical thoracic strain and sprain, with some degree of costovertebral dysfunction at the level of T8.  He noted the claimant was carrying out his normal duties at his job, performing his home exercise program diligently, and managing his pain.  He opined the claimant was medically stable and did not require any further active, curative treatment or physical therapy.

There are no medical records indicating the claimant sought medical treatment for a long period of time, until he saw Dr. Ryan for re-evaluation of his neck, mid-back and low back pain on April 16, 2001.
  He complained his pain had been persistent and worsened over the last four years.  The repeat MRI scan of the cervical spine revealed cervical spondylosis with mild C5-C6 canal stenosis and bilateral bony neuroforaminal narrowing.
  The lumbar spine MRI showed a small central disc protrusion at L4-L5 and degenerative disc facet joint disease at other levels.
  The thoracic spine MRI was without focal abnormalities.
  Dr. Ryan saw the claimant again on April 26, 2001 for followup, at which time he assessed cervical, thoracic, and lumbar disc degeneration.
  Dr. Ryan referred the claimant to anesthesiologist and pain management specialist Lawrence Stinson, M.D. for further evaluation and treatment.

Dr. Stinson evaluated the claimant on May 7, 2001, and diagnosed cervical discogenic and facetal pain, thoracic axial facetal pain at the T6 and T7 levels, and lumbar discogenic pain.
  Dr. Stinson planned injection therapy, and referred the claimant for a rehabilitation program in conjunction with the injection therapy.
  The claimant continued his treatment with Dr. Stinson from June 5, 2001 through September 20, 2001, undergoing epidural steroid injections and a lumbar discography.
  The claimant reported improvement in his cervical and thoracic pain as a result of the injections, but still complained of low back pain, now with burning radiation to the left buttock.

At the request of the employer, the claimant was evaluated in a second EME on November 9, 2001, by orthopedic surgeon Bryan Laycoe.
  The claimant complained of constant low back pain, worse with sitting and standing and relieved with lying on the floor in a fetal position.  He also complained of radiating pain to the left buttock and posterior thigh.  The claimant reported his low back pain started after his 1996 work injury and never resolved, although it waxed and waned.  He also stated he had continued to work, and was able to do this as he worked 10 days out of each month, and his co-workers helped him a lot.  Dr. Laycoe diagnosed degenerative disc disease of the lumbar spine, with referred pain to the left leg.  He opined the work injury worsened the claimant’s degenerative disc disease.  He also opined the treatment the claimant had received was reasonable, but that the intradiskal electrothermal therapy (IDET) procedure would not help his back pain.  Dr. Laycoe maintained the claimant would be able to work as a firefighter without specific restrictions, although he would have persistent low back pain and some limitations in mobility and movement in the indefinite future.  He opined lumbar spinal fusion might help the claimant, but also opined if he did not enter any further treatment plan, he would be considered medically stable.  He rated the claimant’s PPI at 5% of the whole person. 

The claimant continued to treat with Dr. Stinson, who performed a three-level IDET procedure to the lumbar spine on December 14, 2001.
  After the IDET procedure, the claimant complained of severe radiating pain down the left leg, from the left buttock to the left foot.
  The claimant was disabled from work, and the employer began paying temporary total disability (TTD) payments on December 14, 2001.  

Dr. Stinson performed an epidural steroid injection to palliate these new symptoms.
  The claimant subsequently reported his lumbar pain was now gone, but the left lower extremity pain had returned a few hours after the epidural injection.
  Dr. Stinson prescribed the medication Neurontin.
  On February 19, 2002, Dr. Stinson opined the claimant would continue to be temporarily disabled from work for about three additional months.
  

The claimant saw Dr. Stinson on September 18, 2002, for followup after the thoracic discography procedure performed on August 29, 2002.
  The CT scan done after the discography revealed a third-degree annular tear at the T6-T7 level.  Dr. Stinson opined the claimant would never return to his work as a firefighter, since he now had an additional level of disc disruption in addition to the three level disc disruption at the lumbar level.  He recommended the claimant train for a more sedentary position in the fire department.
  

On September 19, 2002, Dr. Stinson performed a left inferior gluteal nerve radiofrequency ablation on the claimant.
  However, on followup on October 2, 2002, the claimant reported ongoing significant sitting intolerance because of the left gluteal pain.
  The MRI of the pelvis done on October 8, 2002 revealed left piriformis syndrome and gluteal wasting.  No specific evidence of aberrant or anomalous course of any sciatic nerve contributory branches through the external hip were seen.
  However, nerve impingement could not be ruled out.
  Dr. Stinson opined an electromyography of the left sciatic nerve was necessary.
  He also referred the claimant for medical acupuncture therapy, which was performed by Gregory Polston, M.D., from October 9, 2002 through October 30, 2002, with some benefit.
  The claimant continued to followup with Dr. Stinson in November and December of 2002, and the claimant’s symptoms did not improve.

On February 25, 2003, the claimant had a soft tissue MRI neurography of the left hemipelvis and proximal left thigh, which was performed on February 25, 2003.
  This study was assessed as normal.
  Subsequently, on March 4, 2003, Aaron Filler, M.D., performed neuroplasty on the left sciatic nerve, superior and inferior gluteal nerves, and the posterior femoral cutaneous nerve, in an attempt to relieve the claimant’s persistent left buttock and left calf pain.
  Dr. Stinson 

On September 9, 2003, registered occupational therapist (OTR) Jeri Reinertsen performed a physical capacities evaluation (PCE) on the claimant and opined he was limited to between light and medium weight handling and could not perform the firefighter job due to lifting and carrying limitations.
  

The claimant was evaluated by physiatrist Margo Newell-Eggert, M.D. on January 27, 2004.
  The claimant complained of constant neck pain, constant thoracic pain, and low back pain if he bent over.  He reported his left buttock and left sciatic pain to the posterior thigh and calf bother him the most, and limited the time he could tolerate sitting to three hours in an eight hour day.  Dr. Newell-Eggert diagnosed the claimant as status post work injury with cervical, thoracic, and lumbar strain, with multilevel discogenic degenerative changes, and left lumbar S1 sciatica with possible piriformis syndrome.  She agreed the claimant was limited to light-moderate physical abilities, and did not feel he could tolerate sitting three hours out of an eight hour day.  She referred the claimant for physical therapy on the left piriformis syndrome.

At the employer’s request, the claimant was evaluated in an EME by orthopedic surgeon Douglas Bald, M.D., on February 12, 2004.
  Dr. Bald reviewed the claimant’s medical history and performed a physical examination.  He opined the claimant was medically stable and did not require any further treatment, including physical therapy.  He agreed with the conclusions in the September 9, 2003 PCE, and opined the claimant would not be able to return to his job as a firefighter. However, Dr. Bald opined the claimant’s physical abilities would allow him to perform in the medium job category, as long as could change his position frequently.  He also rated the claimant’s whole person PPI at 10%.

Dr. Newell-Eggert, M.D., saw the claimant for followup on June 22, 2004, at which time the claimant reported continuing pain, currently the worst in the thoracic region, but also in the low back and the left gluteal region and the left leg.
  He requested more lidocaine patches, which helped with his pain.  He reported he was looking forward to receiving his traction unit.

The claimant was found eligible for reemployment benefits,
 but a dispute arose between the employer-hired rehabilitation counselor and the claimant, and on January 12, 2005, the parties reached a settlement in which all benefits were waived, except medical benefits, which were left open.

The employer requested another EME, and Paul Allen, M.D. a board certified physiatrist, evaluated the claimant on June 18, 2004.
  Dr. Allen reviewed the claimant’s medical history and performed a physical examination.  He diagnosed the claimant with: 1) cervical strain, thoracic sprain, and lumbar strain/sprain, related to the work injury; 2) cervical, thoracic, and lumbar degenerative disc and joint disease with annular tear and fissuring, either caused by or made symptomatic by the work injury; and 3) left sciatic pain with mild hip extensor weakness, which occurred after an IDET procedure historically, and therefore related to treatment for the work injury.  Dr. Allen indicated the claimant had reached maximal medical improvement from the work injury.  He performed PPI ratings, and assessed a rating of 6% impairment of the whole person for the lumbar spine, a 5% whole person rating for the thoracic spine, and a 5% whole person PPI for the cervical spine, all attributable to the work injury.

Dr. Newell-Eggert continued to treat the claimant until November 10, 2005.
  She referred the claimant to Jon Swift, D.O., on February 28, 2007.
  The claimant’s chief complaint was ongoing left-sided gluteal pain radiating down the leg.  Dr. Swift diagnosed chronic left gluteal pain and left lower extremity pain, suggestive of myofascial and neuropathic pain, a history of a work injury affecting cervical, thoracic, and lumbar discs, and status post IDET procedure on three lumbar discs.  He also diagnosed lumbar spondylosis without myelopathy and disturbed sleep.
  X-ray of the lumbar spine showed no pelvic, hip or sacral fractures, and no S1 narrowing or necrosis.
  On followup on April 9, 2007, the claimant complained of widespread pain in the cervical, midthoracic, left buttock and lumbar region, as well as the proximal posterior thigh.
  Dr. Swift continued the medication tizandine for spasm, and ordered a trial of acupuncture therapy.

At the employer’s request, the claimant saw Dr. Bald for another EME on April 30, 2007.
  Dr. Bald opined the work injury of May 24, 1996 continued to be the substantial cause of the claimant’s ongoing symptomatology and need for medical treatment for his cervical, thoracic and lumbar spine, as well as the neurological type symptoms of his left lower extremity, the latter of which was indirectly a consequence of the work injury.

Dr. Swift saw the claimant for followup on May 14, 2007.
  The claimant continued to complain of cervical, lumbar, thoracic and gluteal pain, and rated the pain at 5/10 in the cervical and thoracic spine and 7/10 in the buttock.  Dr. Swift diagnosed chronic left cervical, thoracic, lumbar and gluteal pain, and myofascial and possible neuropathic pain in the left gluteal region, with a history of a work injury and IDET procedure on three lumbar discs.  He also diagnosed lumbar spondylosis without myelopathy, and disturbed sleep.  He prescribed the medication Flexeril and referred the claimant for chiropractic treatment.
  The claimant saw chiropractor Shad McLagan, D.C., on May 21, 2007, to begin the series of twelve treatment prescribed by Dr. Ryan.
  Dr. McLagan diagnosed the claimant with cervicalgia, brachial neuritis or radiculitis nos, myalgia and myositis, unspecified, and thoracic or lumbosacral neuritis or radiculitis, unspecified.
  When the claimant next saw Dr. Swift on July 5, 2007, he reported the chiropractic treatments were helpful, and that his pain was reduced to a level of 2 to 3 on a scale of 1 to 10 for about two weeks, but after the second treatment, the treatments were no longer covered by the employer.  The pain slowly returned to a level of 4.5 to 6 level.

When the claimant followed up with Dr. Swift on October 4, 2007, he again noted the claimant received some benefit for his neck and mid back pain from the chiropractic treatment.
  He recommended conservative treatment to include chiropractic treatments and a trial of acupuncture, and perhaps a spinal cord stimulator for the claimant’s chronic left lumbosacral radicultis.
  Dr. Swift wrote a letter to the Board, in which he opined the claimant’s ongoing chronic pain in the cervical spine, thoracic spine, lower back, left buttock, and left lower extremity was related to his work injury, or treatment for his work injury.
  He further opined the claimant was medically stable, but would require palliative care for his pain for the rest of his life, care which could include physical therapy, chiropractic, acupuncture, and visits to a pain specialist, as well as injection therapy and perhaps a spinal cord stimulator.

The claimant did not see Dr. Swift again until June 18, 2008, when he returned for increasing left buttock and left lower extremity pain.
  He reported he had done fairly well over the last several months, with some waxing and waning of his symptoms, but that his pain had increased over the last two months.  Dr. Swift recommended an S1 epidural steroid injection, which was performed on July 28, 2008.
  On his December 1, 2008 clinic visit, the claimant reported he experienced good relief from the injection, although he reported his current pain at a 5 to 5.5 on a scale of 1-10.

At the employer’s request, the claimant again saw Dr. Bald for an EME on December 11, 2008.
  Dr. Bald diagnosed the claimant with cervical, thoracic, and lumbar sprains/strains from the May 24, 1996 work injury, preexisting multilevel degenerative disk disease, cervical thoracic, and lumbar spines, post IDET treatment, L3-4, L4-5, and L5-S1, and peripheral sciatic nerve irritation secondary to the IDET treatment, and postoperative left sciatic nerve decompression and release.  Dr. Bald opined that based upon medical probability, the claimant did incur soft tissue, muscular-type injuries to his cervical, thoracic, and lumbar spines because of the work injury, and that the early medical treatment was reasonable and necessary.  He also opined as a consequence of the December, 2001 IDET procedure, the claimant suffered a peripheral irritation of his left sciatic nerve that was consistently symptomatic and was his major limiting complaint, subjectively and objectively at the time of the EME.  He maintained the treatment regimens the claimant had utilized in the past, including epidural steroid injections, physical therapy, acupuncture, chiropractic treatment, and neuropathic and analgesic medications, had not resulted in any dramatic symptomatic or objective improvement.  He opined the claimant was stable, and that it was not medically reasonable to reinitiate any treatment that had already been undertaken in the past, such as chiropractic treatment, acupuncture treatment or epidural steroid injections.  Dr. Bald also opined the May 24, 1996 work injury continued to be a substantial factor in the claimant’s chronic neck, mid back, left buttock, and lower extremity symptomatology.  He maintained no medical treatment other than the continued use of Trazodone, Benadryl, and Tylenol or ibuprofen was reasonable.  However, he also opined a trial of a spinal cord stimulator would be reasonable, and if there was a significant improvement in symptoms that resulted in improvement in function, proceeding with a more permanent stimulator would be a reasonable option.

III. DEPOSITION TESTIMONY

Dr. Swift was deposed on December 4, 2009.
  He testified he had reviewed all the claimant’s medical records that had been filed in this case.
  He first treated the claimant on February 28, 2007, when his chief complaints were cervical spine, thoracic spine, and lumbar spine pain, and also pain radiating down the left leg.
  He opined the work injury of May 24, 1996 caused the injury to all three areas of the spine, and although the claimant had preexisting degenerative changes, those were asymptomatic until after the work injury.
  He further opined the IDET procedure caused the radicular pain down the left leg and in the left buttock.
  Dr. Swift testified his October 4, 2007 letter to the Board was a recommendation for palliative care.
  He testified the July, 2008 S1 epidiural injection reduced the claimant’s pain by 40%, and improved his tolerance for sitting.
  He maintained he would like to have the option of working with conservative treatments, such as physical therapy, chiropractic treatment, acupuncture, medications, epidural injections, and the spinal cord stimulator, if necessary.
  He testified if a trial of the spinal cord stimulator was successful, that is, it decreased the pain by at least 50% and resulted in meaningful changes in activities of daily living, such as improvement in his ability to sit and stand, or use less pain medication, a permanent one would be an option.

IV. ATTORNEY FEES AND COSTS

Attorney Michael Jensen filed his Affidavit for Attorney’s Fees and Costs from July 7, 2007 through March 27, 2009, on March 27, 2009.
  He claimed 34.50 attorney hours at $350.00 per hour.  He claimed costs of $7,080.00 for 47.20 paralegal hours at $150.00 per hour, as well as costs of $1,538.65 for Dr. Swift’s deposition and deposition copy costs, $1,054.90 for airfare, and $456.90 for telephone, mileage, postage, copies, messenger and faxes.  Thus, the total fees and costs per the March 27, 2009 affidavit were $22,205.45.

Attorney Michael Jensen submitted his supplemental Affidavit of Attorney’s Fees and Costs on April 2, 2009, listing fees and costs for the period from March 27, 2009 to April 1, 2009.
  The total attorney hours were 2.4, at $350.00 per hour, totaling $840.00.  The total cost for paralegal hours was $201.50 for 1.30 hours at $155.00 per hour.  The total costs for phone charges, faxes, postage, mileage, and copies was $50.96, bringing the grand total of costs per the April 2, 2009 Affidavit to $252.46.
  Thus, the total attorney’s fees was $12,915.00, and total paralegal costs was $7,281.50, and the total for other costs was $3,101.41, for a grand total for all attorney’s fees and costs of $23,297.91.

V.  STIPULATION OF THE PARTIES

At hearing the parties submitted their written and signed stipulation, which provides:

1. The employer agrees that the employee’s condition remains work related and that the May 24, 1996 injury claim remains a substantial factor in the employee’s current condition.

2. The employer withdraws its prior controversion of medical benefits which had denied all future medical benefits except for ongoing prescriptions for Tylenol, Benadryl and Trazodone.  The employer agrees that the medical treatment provided to the employee by his treating physician has been reasonable, necessary and work related.

3. The employer agrees that it will not controvert, deny or resist any future medical benefits unless it obtains a new Independent Medical Evaluation which supports a denial of continuing benefits.

4. The employer agrees to pay the past medical treatment expenses pursuant to the Act.  The employer will request the required documentation from the medical providers and those bills will be paid per the Act and its fee schedule.  The medical provider will then reimburse the employee for monies paid by the employee out of his pocket.  The out of pocket expenses total $1,013.52.

5. The parties agree that the emloyee’s attorney, Michael J. Jensen, shall be paid the sum of $20,140.00 in attorney’s fees and paralegal costs.  Legal costs of $3,093.85 will also be paid to the employee’s attorney.  This does not affect any claims to additional fees and costs for services provided after filing of the Stipulation in the event benefits in the future are denied, controverted or otherwise resisted.

6. The parties stipulate and agree that the employee was aided by the services of his attorney in this matter, and that the attorney’s fees and costs for services provided are reasonable.

7. The employee’s attorney has prepared the attached Affidavit of Attorney’s Fees and Costs in support of this Stipulation, and Supplemental Affidavit as required under 8 AAC 45.180(b).

8. The parties agree that the payment of attorney’s fees and costs provided herein shall be due 14 days from the date of Board approval of this Stipulation.

9. The parties agree that, upon approval by the Board, this Stipulation shall be enforceable the same as an order or award of the Alaska Workers’ Compensation Board.

10. Based upon the foregoing, the parties request that the  Board approve this Stipulation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. ORDERS BASED ON THE STIPULATION

The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3)  Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

(4)  The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

In accordance with 8 AAC 45.050(f)(1), the parties filed a written stipulation signed by all parties, and requesting Board approval of their stipulation.  Although the parties are resolving a workers’ compensation claim, the claimant is not waiving any future benefits.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release agreement is not necessary.  Accordingly, the Board is able to consider the parties’ stipulation under 8 AAC 45.050(f).

Based upon the written stipulation and the Board’s independent review of the documentary record, the Board will exercise its discretion to issue an order in accord with 8 AAC 45.050(f)(1), concerning the stipulated benefits.  The Board’s order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with the Board to request modification of this decision and order under AS 23.30.130.

II. PRESUMPTION ANALYSIS

AS 23.30.120(a) provided, in part, at the time of the employee’s injury:

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter;


….

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  We utilize a three-step analysis when applying the presumption of compensability.
  

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.  "[I]n claims 'based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  

At this stage in our analysis we do not weigh the witnesses’ credibility.
  If the presumption is raised and not rebutted, the employee need not produce any further evidence and he prevails solely on the raised but un-rebutted presumption.
  At the second step, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  

Once the employer produces substantial rebuttal evidence to rebut the presumption, at the third stage of the analysis, the presumption of continuing compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  A longstanding principle we must include in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.
  

We shall apply the above described presumption analysis to the issue in this case; the request for medical benefits..

III. MEDICAL BENEFITS

AS 23.30.095(a) provided, in part, at the time of the employee’s injury:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years form and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require….

In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held that “the process of recovery” language in AS 23.30.095(a) “does not preclude an award for purely palliative care where the evidence establishes such care promotes the employee’s recovery from individual attacks caused by a chronic condition.”
  In Carter, the employee suffered from degenerative disc disease and requested compensation for hot tub treatments and as-needed chiropractic care.
  The employee presented the testimony of himself, his wife, and two chiropractors who had treated him that the treatments reduced his pain.
  The employer relied on the testimony of Dr. James, who had examined the employee for an hour at the employer’s request, and who testified the continued chiropractic care was not medically indicated, recommending instead a regular exercise program and a hot shower.
  The Board found there was no evidence those treatments could help the employee recover from his chronic condition, and therefore denied the request for both, pursuant to AS 23.30.095(a).
  The Alaska Supreme Court found the presumption of compensability pursuant to AS 23.30.120(a) applies to any claim for compensation under the Act, and therefore: 

an injured employee may raise the presumption that a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and that in the absence of substantial treatment to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.
  

The Board held AS 23.30.095(a) prohibited requiring the employer to pay for care that was purely “palliative, not necessary to the process of recovery,” but the Alaska Supreme Court refused to interpret the “process of recovery” language so narrowly.
  The Alaska Supreme Court held the “process of recovery” language of AS 23.30.095(a) does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee’s recovery from individual attacks caused by a chronic condition.”

The presumption of compensability under AS 23.30.120(a) also applies to claims for medical benefits.
  Treatment must be reasonable and necessary to be payable under subsection 95(a).

At the first stage of the presumption analysis, we find the claimant has raised the presumption he is entitled to the requested medical benefits based on the medical reports of his treating physician, Dr. Swift, opined the claimant’s work injury is the substantial cause of his current cervical, thoracic, and lumbar spine symptomatology, including the left buttock and left lower extremity symptoms.  Dr. Swift recommended ongoing palliative care, including acupuncture, chiropractic treatment, physical therapy, epidural injections, medication, and a spinal cord stimulator trial.

At the second stage of the presumption analysis, we find the employer has rebutted the presumption of the compensability of a portion of the requested medical benefits, based on the EME report of Dr. Bald.  Dr. Bald opined the work injury is the substantial cause of the claimant’s current condition, but that no treatment other than medication, and a trial with a spinal cord stimulator, with a permanent one if the trial was successful, was reasonable or necessary for the claimant’s current condition.

At the third stage of the presumption analysis, we find the claimant has proven by a preponderance of the evidence the medical treatment recommended by his physician, Dr. Swift, is reasonable and necessary.  Dr. Swift opined the claimant’s condition is a permanent one, but recommended conservative treatment and palliative treatment, as noted above.  Dr. Swift opined these treatments had the potential to decrease the claimant’s pain and suffering and improve his function.  We find Dr. Swift credible, based on his expertise as a board certified specialist in physiatry and pain medicine, and his familiarity with the claimant’s condition.
  Therefore we rely on Dr. Swift’s opinions that the treatments he has provided and recommended are reasonable and necessary as palliative care for the claimant’s condition.  We find the claimant in entitled to the past medical treatments he has received and those medical treatments that are recommended by Dr. Swift.  We will order the employer to pay the claimant past medical benefits, and also pay for those medical treatments recommended by Dr. Swift, pursuant to AS 23.30.095.

IV. INTEREST

AS 23.30.155(p) provides:

An employer shall pay interest on compensation that is not paid when due.  Interest is required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.140 provides, in pertinent part:


Interest. (a)  If compensation is not paid when due, interest must be paid …at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b)  The employer shall pay the interest

  (1)  on late-paid time-loss compensation to the employee, or if deceased, to the employee’s beneficiary or estate;

  ….

  (3)  on late-paid medical benefits to


(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;


(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 


(C) to the provider if the medical benefits have not been paid.

For injuries which occurred before July 1, 2000, AS 23.30.155(p) and our regulation at 
8 AAC 45.142 require the payment of interest at a statutory rate, as provided at 
AS 45.45.010, from the date at which each installment of compensation, including medical compensation, is due.  The Courts have consistently instructed us to award interest to claimants for the time-value of money, as a matter of course.
  We find interest should be paid at the statutory rate for the loss of the time value of the benefits pursuant to 8 AAC 45.142, 
AS 23.30.155(p) and AS 45.45.010.  The parties’ stipulation did not specifically provide for the payment of interest.  However, we assume interest will be paid according to AS 23.30.155(p), 8 AAC 45.142, and AS 45.45.010.  We will retain jurisdiction to revolve any disputes concerning the payment of interest.

V. ATTORNEY FEES AND COSTS

AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .
(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Although the parties have stipulated to pay the attorney’s fees and costs in the amount of $23,283.85, we nevertheless review the record and make our findings concerning attorney’s fees and costs.  Based on our review of the record, we find the employer controverted the employee’s claim, and the employee’s attorney has successfully obtained benefits for the employee.  Specifically, we find the employee’s attorney effectively prosecuted the employee’s entitlement to medical benefits.  The Board concludes we may award attorney's fees under AS 23.30.145(b).  

AS 23.30.145(b) requires the award of attorney's fee and costs be reasonable.  Our regulation 
8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the benefits resulting from the services.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.
  

In light of these factors, we have examined the record of this case.  The employee’s affidavits of fees and costs and statement at the hearing itemize the following for Attorney Michael Jensen:  1) 36.9 hours of attorney time at $350.00 per hour, totaling $12,915.00; 2) 47.20 hours of paralegal time at $150.00 per hour, totaling $7,080.00, and 1.3 hours of paralegal time at $155.00 per hour for a total of $201.50, for a grand total of paralegal costs of $7,281.50; and other costs totaling $3,101.41, for a total of $23,297.91.  We will award paralegal fees at $150.00 and $155.00 per hour.  The parties have stipulated that the employer will pay costs of $3,093.85.  We will award costs of $3,093.85.
We note the claimed hourly rate of $350.00 is within the reasonable range for experienced employees’ counsel in other cases,
 based on expertise and years of experience.  We will award actual attorney fees at the rate of $350.00 per hour.  The parties have stipulated to attorney fees and paralegal costs of $20,140.00.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, we find the above-mentioned attorney fees reasonable for the successful prosecution of the employee’s claim for benefits. Therefore, we find the claimant’s attorney is entitled to fees and costs, as amended by the parties’ stipulation, for his success in obtaining these benefits for the claimant.  We will award a total of $20,140 as reasonable attorney fees and paralegal costs.  Thus, we will award a total of $23.233.85 as reasonable attorney fees and costs.


ORDERS
1. The claimant injured his cervical spine, thoracic spine, and lumbar spine on May 24, 1996 in the course and scope of employment with the employer and is entitled to workers’ compensation benefits in accordance with the Alaska Workers’ Compensation Act.

2. The May 24, 1996 work injury is a substantial factor in the claimant’s current condition.

3. The employer shall withdraw its prior controversion of medical benefits.

4. The medical treatment the claimant has received and is receiving from his treating physician is reasonable and necessary.

5. The employer shall not controvert, deny, or resist any future medical benefits unless it obtains a new EME which supports a denial of continuing medical benefits.

6. The employer shall request the required documentation from the claimant’s medical providers and pay those past medical expenses for treatment of the claimant’s May 24, 1996 work injury, if it has not already done so, pursuant to AS 23.30.095.

7. The employer shall reimburse the claimant for past out-of-pocket medical expenses in the amount of $1,013.52, if it has not already done so, pursuant to AS 23.30.095.

8. We shall retain jurisdiction over any disputes concerning interest payments, pursuant to AS 23.30.155(p).

9. The employer shall pay the claimant’s attorney $23,233.85 in attorney fees and costs, if it has not already done so, pursuant to AS 23.30.145.

Dated at Anchorage, Alaska on May 15, 2009.
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FRANK J. PALERMO employee/claimant; v. MUNICIPALITY OF ANCHORAGE, (self-insured) employer/defendant;Case No. 199609862; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 15, 2009.
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