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P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBERT N. STRONG, 

          Employee, 

               Claimant,

          v. 

CHUGACH ELECTRIC ASSOCIATION,

          Employer,

          and 

ACE FIRE UNDERWRITERS INS. CO.,

          Insurer,

               Defendants.

	)
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200120146
AWCB Decision No. 09-0098
Filed with AWCB Anchorage, Alaska

on May 20, 2009.


The Alaska Workers’ Compensation Board (Board) issued its Final Decision and Order in this matter, AWCB Decision No. 09-0075 on April 24, 2009.  The order addressed the compensability of the claimant’s request for medical benefits, temporary total disability (TTD) benefits, and attorney fees and costs.  The claimant is represented by attorney Michael Jensen.  The employer is represented by attorney Dennis Cook.  On April 28, 2009, the claimant filed a petition for modification or clarification of the April 24, 2009 Decision and Order.  The employer did not file a reply to the claimant’s petition. We heard this petition on the basis of the written record, and closed the record when we met to consider the petition on May 20, 2009. 


ISSUE
Shall we reconsider and modify, under AS 44.62.450, that portion of AWCB Decision No. 09-0075 (April 24, 2009), in which we awarded attorney fees and costs?


SUMMARY OF THE EVIDENCE
In a final decision and order on April 24, 2009, we discussed the history and evidence of the claimant’s claim, including medical benefits, TTD benefits, and attorney fees and costs.  We here adopt the full and extensive discussion of the evidence and case history from that decision and order by reference.

In our April 24, 2009 Decision and Order, we ordered the employer to pay the claimant’s attorney $5,565.00 for paralegal costs and $1,970.22 for other legal costs.  We also ordered the claimant’s attorney fees of $15,032.50 reduced by 10%.  We awarded to total of $20,310.95 in attorney fees and costs.

The claimant maintains we made an error in our calculation of the award of attorney fees and costs by reducing the total amount of attorney fees and costs by 10%, resulting in the total award of $20,310.95, rather than just reducing the attorney fees by 10%, which would result in an award of attorney fees of $13,529.25, and total costs of $7,535.22 for a grant total of $21,064.47, not $20,310.95. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The claimant asks that the Board modify and/or clarify AWCB Decision No. 09-0075 (April 24, 2009). The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the claimant’s petition for modification and/or clarification, we have examined the record in this case, as well as our decision and order.  We find the claimant has advanced sufficient arguments demonstrating the Board’s Final Decision and Order, AWCB Decision No. 09-0075 (April 24, 2009), regarding the award of attorney fees and costs should be reconsidered.  We shall grant reconsideration.

We find that in our April 24, 2009 Decision and Order in this case, we awarded the claimant’s attorney paralegal costs of $5,565.00 and legal costs of $1,970.22 and reduced the attorney fees of $15,032.50 by 10%.  However, when calculating the total of attorney fees and costs, we mistakenly reduced the entire amount, including paralegal and legal costs by 10%, resulting in the total of $20,310.95.  We find we should have reduced only the attorney fees of $15,032.50 by 10%, resulting in a total of attorney fees of $13,529.25, and total costs of $7,535.22, for a total award of attorney fees and costs of $21,064.47.  We shall order the employer to pay the claimant’s attorney a total of $21,064.47 in attorney fees and costs, pursuant to AS 23.30.145.  The employer is entitled to a credit for the amount of attorney fees and costs it has already paid pursuant to AWCB Decision No. 09-0075 (April 24, 2009).


ORDERS
1. The employer shall pay the claimant’s attorney a total of $21,064.47 in attorney fees and costs, pursuant to AS 23.30.145.  The employer is entitled to credit for the amount it has already paid in attorney fees and costs pursuant to AWCB Decision No. 09-0075 (April 24, 2009).

2. AWCB Decision No. 09-0075 (April 24, 2009) remains in effect in all other respects.

Dated at Anchorage, Alaska on May ___, 2009.
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Judith DeMarsh, Designated Chair






Pat Vollendorf, Member






Janet Waldron, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order on Reconsideration in the matter of ROBERT N. STRONG employee/claimant; v. CHUGACH ELECTRIC ASSOCIATION, employer; ACE FIRE UNDERWRITERS INS. CO., insurer/ defendants; Case No. 200120146; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May ___, 2009.






Jessica Sparks, Administrative Clerk
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