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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL P. CRITES, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

OSBORNE CONSTRUCTION CO,

                                                  Employer,

                                                   and 

SEABRIGHT INSURANCE CO,

                                                  Insurer,

                                                     Defendants.

	)
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200602054
AWCB Decision No.  09-0101
Filed with AWCB Fairbanks, Alaska 

on May 21, 2009


The Alaska Workers’ Compensation Board (Board) heard Employer’s request for a Second Independent Medical Evaluation (SIME) on April 23, 2009, in Fairbanks, Alaska.  Attorney John Franich represented Employee.   Attorney Elise Rose represented the employer and its workers’ compensation insurer (Employer).  We closed the record at the hearing’s conclusion.


ISSUES

Shall we order an SIME pursuant to AS 23.30.095(k)?


SUMMARY OF THE EVIDENCE

We review here only the limited facts necessary to address the narrow issue before the Board.  Employee, a carpenter, filed a Report of Occupational Injury or Illness stating on October 23, 2006, he injured his neck and shoulders when a wall fell on him.
  Employer accepted the claim and paid benefits.  Employee apparently has a prior history of neck and shoulder pain.  Shortly after the accident, Employee sought medical care at Fairbanks Urgent Care clinic where physicians diagnosed “contusions” of his head and neck.  On November 17, 2006, M. Weber, PA, diagnosed persistent “torticollis.”
  On November 29, 2006, Employee saw Janice Onorato, M.D., who diagnosed a cervical strain.
  Employee underwent a Magnetic Resonance Imaging (MRI) scan for the cervical spine on December 22, 2008, which disclosed mild, cervical stenosis and a C5-6 left-sided disk protrusion.
  Eventually, on December 11, 2006, Dr. Onorato recommended physical therapy, an occipital nerve block, and “Botox injections.”
  Another physician provided the occipital block on December 14, 2006.

Employer sent Employee to an Employer’s Medical Evaluation (EME) with Lynne Adams-Bell, M.D., on March 9, 2007.  A previous medical dispute between EME Dr. Adams-Bell, M.D. and Dr. Onorato resulted in the Board sending Employee to an SIME with Dennis Dykstra, M.D., on July 13, 2007.
  SIME Dr. Dykstra opined Employee had post-traumatic cervical dystonia caused by his work-related injury.  He recommended additional Botox treatments.  Employer deposed Dr. Dykstra on August 3, 2007.  In his deposition, Dr. Dykstra clarified his opinion somewhat and provided additional treatment recommendations.  He recommended a functional capacity evaluation, additional Botox injections, and if there was no response after two or three injections, additional testing, physical therapy and possibly oral medications, and suggested these treatments be performed at a “major medical center.”
  Dr. Dykstra opined if no change occurred in Employee’s condition in six to eight months after following this protocol, he would likely think things would not change much after that.
  He believed February 2008 would be a reasonable place to look for a “plateau” in Employee’s condition.

On August 6, 2007, Employer agreed to pay for Dr. Dykstra’s recommended treatments.
  The parties agreed treatment would occur at Dr. Dykstra’s facility, which is a major medical center in Minnesota.  Some treatment occurred in Fairbanks.  Meanwhile, on June 13, 2008, Employee saw Thomas Williamson-Kirkland, M.D., and Steven Fey, PhD, for another EME.
  They concluded Employee was not medically stable and recommended a physical rehabilitation program including biofeedback and work hardening.  In response to these recommendations, Dr. Dykstra in his October 8, 2008 letter stated Botox treatment and limited physical therapy should continue.

A follow-up EME occurred on November 14, 2008.  Dr. Williamson-Kirkland found Employee’s condition was medically stable and felt he had “plenty of attempted Botox injections without significant change.”  He recommended against additional Botox injections.
 Having found Employee medically stable, Dr. Williamson-Kirkland provided a 12% whole person permanent partial impairment (PPI) rating and recommended Employee complete his reemployment plan.

Employee filed a Workers’ Compensation Claim requesting temporary total disability (TTD) from November 14, 2008 and continuing, PPI when rated, medical costs and related transportation expenses, attorney’s fees and costs.
  At the March 16, 2009 prehearing conference, the parties made the following agreement:

Parties agree to set ER’s request for SIME for hearing on 04/23/09 pursuant to the regulations.   Parties further agree that the request for an SIME was filed timely and that there is no need to file a Petition.  It is ER’s position that they are entitled to a  second SIME  since Mr. Crites is now using the original SIME physician as his treating physician (emphasis in original).
    

THE PARTIES’ ARGUMENTS:

Employee’s arguments were somewhat tangential to the limited issue before the Board.  He conceded there may be a dispute about medical treatment.  Employee argued Dr. Dykstra’s injections were “diagnostic” as well as “therapeutic” and it would take six months just for the injections’ diagnostic value to be made manifest.  He alleged Dr. Dykstra and Dr. Williamson-Kirkland actually agreed on the time it would take for injections to work as of the last time Dr. Williamson-Kirkland actually saw Employee.  Employee asked the Board to deny and dismiss Employer’s request for another SIME.

By contrast, Employer argued it does not matter who requests an SIME so long as there is a medical dispute.  It argued it has been almost two years since the July 2007 SIME.  A new dispute has arisen.  Employer alleged this is a “complex case” and the Board should welcome an SIME’s additional input on the issues subject of the claim.  Employer alleged there is a dispute, it is significant, and another SIME will assist the Board in determining this case’s merits.  It urged us to order the SIME.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides, in pertinent part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the Employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.110(g) states in pertinent part:

An injured Employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the Employee. . . . Proceedings shall be suspended and no compensation may be payable for a period during which the Employee refuses to submit to examination.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Our regulation at 8 AAC 45.092(g) provides in relevant part:
If there exists a medical dispute under in AS 23.30.095(k), . . . (3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

. . .

(B) the board on its own motion determines an evaluation is necessary.

When deciding whether to order an SIME, the Board in its discretion typically considers the following general criteria, though the statute does not expressly require it:

1.  Is there a medical dispute between Employee’s physician and Employer’s independent medical evaluator?

2.  Is the dispute significant?

3. Will an SIME physician’s opinion assist the Board in resolving the disputes?

We have consistently found, and we again find, §095(k) is procedural and not substantive for the reasons outlined in Deal v. Municipality of Anchorage.
  We find we have wide discretion pursuant to §095(k) to consider any evidence available when deciding whether to order an SIME to assist us investigating and deciding medical issues in contested claims pursuant to §135(a).  In most cases, to justify ordering an SIME under §095(k) the medical dispute must be “significant.”  Lau v. Caterair International,
 Toskey v. Trailer Craft,
 Brosnan v. Peak Oilfield Service.
  
The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) in Bah v. Trident Seafoods Corp.,
 addressed our authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it said:

[t]he statute clearly conditions the Employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the employer.

The AWCAC further noted in dicta that before ordering an SIME, we have historically found the medical dispute is “significant or relevant” to a pending claim or petition, and that the SIME would assist us in resolving the dispute.
  Under either §095(k) or §110(g), the AWCAC noted in dicta that the purpose of ordering an SIME is to assist the Board; it is not intended to give Employee an additional medical opinion at Employer’s expense when Employee disagrees with her own physician’s opinion.
  We find §095(k) gives us broad discretion to order an SIME when we find a relevant medical dispute.  AS 23.30.095(k).
  We find in this case Employer, and not Employee, is requesting the SIME.

I. ARE THERE MEDICAL DISPUTES?

First, we find Dr. Dykstra, the original SIME doctor in this case, has become Employee’s attending physician.  We find no statutory prohibition against an SIME physician subsequently becoming an attending physician by the parties’ agreement or otherwise.
  We further find, based upon the Board’s documentary record and representations made by Employee’s counsel at hearing, Employee has seen no physician for his work-related injuries since July 2007 except Dr. Dykstra.  

Second, we find there are medical disputes between the attending physician Dr. Dykstra and EME physician Dr. Williamson-Kirkland.  For example, on April 3, 2008, May 14, 2008 and October 8, 2008, Dr. Dykstra recommended Botox injections to treat Employee’s traumatic cervical dystonia, and recommended continuing these treatments.
  By contrast, on June 13, 2008, Dr. Williamson-Kirkland recommended stretching, intensive rehabilitation, perhaps a work conditioning program, disapproved Botox injections and, on November 14, 2008, opined no further Botox treatments were necessary or reasonable.
  Similarly, Dr. Dykstra opined his Botox treatments were not contributing to Employee’s “winging of his scapula as his shoulder injury, winging, weakness and pain were present before” the Botox treatments began.  Plus, Dr. Dykstra stated he is not injecting near the shoulders so consequently, the Botox injections could not be causing the shoulder issues.
  On the other hand, Dr. Williamson-Kirkland opined Employee’s excessively weak trapezius and winging scapula are related to his Botox injections.

Consequently, we conclude evidence in the record shows clear medical disputes between the attending physician and the EME physician.  AS 23.30.095(k).

II. ARE THE DISPUTES SIGNIFICANT OR RELEVANT?

Second, we find the medical disputes in this case are both “significant” and “relevant.”  We find if we were to accept Dr. Dykstra’s opinion on the case’s merits, Employee may be entitled to additional worker’s compensation benefits under the Act.  By contrast, were we to accept Dr. Williamson-Kirkland’s opinions, Employee may not be entitled to additional worker’s compensation benefits. In short, we find that whether or not Employee is entitled to any additional benefits turns on whether his current need for medical care and treatment and any related disability or impairment “arose out of and in the course of the employment,” and if his employment is “the substantial cause” of his need for medical treatment, permanent impairment and any disability.
  We find the medical disputes created by differences in Dr. Dykstra’s versus Dr. Williamson-Kirkland’s opinions focus on this salient, causation issue.  We find this creates a substantial, relevant, medical dispute between Dr. Dykstra’s opinions and Dr. Williamson-Kirkland’s opinions.  Consequently, we conclude the medical disputes in this case are both relevant and significant.

III. WILL AN SIME ASSIST THE BOARD IN RESOLVING THIS CLAIM ON ITS MERITS?

Third, we conclude an SIME will assist us in resolving Employee’s claim on its merits because the Board’s Designee and the parties can ask appropriate and varied questions to help ferret out the medical facts bearing upon Employee’s claim.  We conclude an SIME will allow Employee and Employer to provide a detailed, accurate history of Employee’s medical situation and work place experience through both Employee’s verbal report to the SIME physician, and through his medical records, which will further clarify the history.  We find Employee’s medical history since beginning his Botox injections will be particularly important for the SIME physician to review.  We conclude an SIME will likely provide expert clarification of these issues, and be of great benefit to us when we decide this case on its merits.  We therefore conclude we will order an SIME.  

An SIME must be performed by a physician on our list, unless we find the physicians on our list are not impartial.
  We agree with Employer Dr. Dykstra is no longer an appropriate selection for the SIME, since he has become Employee’s attending physician.  We find a medical doctor with a specialty as a physiatrist is best suited to perform this SIME because we find the medical issues appear to involve mainly soft tissues.
  If the physician selected by the Board’s Designee believes a referral to an orthopedic doctor or some other specialty is warranted, he or she may make that referral and our Designee will make appropriate arrangements.

We direct the Board’s Designee to promptly schedule an SIME within 30 days of this decision’s date and to select dates for the parties to submit medical records and suggested questions.
  Given the considerable time since the last SIME, and given Employee’s continued treatment and symptoms, we direct our Board Designee to include as issues for the SIME: causation of the scapular winging and trapezius weakness, compensability, “the amount and efficacy of the continuance of or necessity of treatment,” degree of impairment, functional capacity, and medical stability.
   The parties may agree to other SIME issues to save time and expense, and our Designee may, in her discretion, find other issues to add to the evaluation as set forth in §095(k).  We will retain jurisdiction to resolve any disputes that may arise over these matters.

ORDER
1) Employee shall attend an SIME with a physiatrist from our list in conformance with this decision, pursuant to AS 23.30.095(k) and AS 23.30.110(g).  The Board’s Designee shall use discretion to select the SIME physician and shall advise the selected physiatrist that he or she may refer Employee to another listed SIME physician of a different specialty if necessary.

2) An SIME shall be conducted regarding causation of the scapular winging and trapezius weakness, compensability, “the amount and efficacy of the continuance of or necessity of treatment,” degree of impairment, functional capacity, and medical stability, and any other issues identified by our Designee, or those to which the parties may otherwise agree pursuant to AS 23.30.095(k).

3) We direct our Designee, with the parties’ assistance, to prepare the medical record for the SIME physician, in accord with 8 AAC 45.092(h), and to schedule the SIME within 30 days of this decision’s date.  

4) We reserve jurisdiction over any disputes pursuant to AS 23.30.135.

Dated at Fairbanks, Alaska this 21 day of May, 2009.
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William J. Soule, Designated Chairman






/s/












Sarah LeFebvre, Member






/s/












Damian Thomas, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHAEL P. CRITES employee / applicant v. OSBORNE CONSTRUCTION CO, employer; SEABRIGHT INSURANCE CO, insurer / defendants; Case No. 200602054; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, this      day of May, 2009.




/s/












Maureen Johnson, Secretary (or Clerk)
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� Id.


� AS 23.30.095(k) states in part: “In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted. . . .”


� AS 23.30.095(k).


� See Dr. Dykstra’s April 3, 2008, May 14, 2008, and October 8, 2008 medical reports.


� See Dr. Williamson-Kirkland’s June 13, 2008 in November 14, 2008 reports.


� See Dr. Dykstra’s October 8, 2008 letter to the adjuster.


� See Dr. Williamson-Kirkland’s June 13, 2008 report at 13.


� AS 23.30.010.  


� 8 AAC 45.092(f).  


� We note there is some concern from the MRI that cervical disk issues may also contribute to Employee’s symptoms.  Nevertheless, our order allowing the SIME physician to make an appropriate referral if he or she feels it is necessary should adequately address any potential orthopedic problem.


� The examination need not be held within 30 days but the SIME should be scheduled within 30 days.  AS 23.30.005(h).  We note this case is scheduled for hearing on its merits on June 4, 2009.  We conclude it will be impossible for the SIME to occur and the report be received prior to that date.  Therefore, we or our Board Designee would entertain a petition for a hearing continuance under the circumstances, unless the parties otherwise agree to continue the hearing.


� We note these are also referenced on Employer’s Second Independent Medical Evaluation (SIME) Form dated January 26, 2009.
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