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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DONALD S. MCSHEEHY, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

Mason & Hanger Corp.,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY ASSN,

                                                  Insurer,

                                                     Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199918823
AWCB Decision No.  09-0104
Filed with AWCB Fairbanks, Alaska

on May 29, 2009


We heard the employer’s petition for an SIME, in Fairbanks, Alaska on May 7, 2009.  Attorney Michael Bredesen represented the employer and insurer (“employer”).  The employee represented himself.   We closed the record at the conclusion of the hearing on May 7, 2009.

ISSUE

Shall we order a “second independent medical evaluation” (“SIME”) examination of the employee, under AS 23.30.095(k)?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
The employee injured his left shoulder and neck on September 14, 1999, while working as a carpenter for the employer at Clear Air Station, when the wind caught a door he was carrying.
  The employee was evaluated at a base clinic on September 15, 1999, by physician assistant James Siddall, PA-C, who diagnosed trapezius strain with radiculopathy, provided conservative medical care, and referred the employee to orthopedic surgeon James Tamai, M.D.
  On October 8, 1999, the employee returned to the base clinic, where Lindsay Roberts, PA-C, evaluated him for right elbow and arm pain following drilling holes in concrete and sanding, and diagnosed epicondylitis.
  PA-C Roberts administered a corticosteroid injection to the arm.
  
On October 18, 1999, Dr. Tamai saw him for his neck injury, assessed left C5 radiculopathy, secondary to stenosis, recommended an MRI,
 and prescribed Vioxx.
  The employee underwent an MRI on November 22, 1999, and on December 6, 1999, Dr. Tamai noted spinal stenosis at C4-5 through C6-7, and diagnosed cervical spondylosis and neural foraminal narrowing.
  Dr. Tamai discussed possible surgical intervention with the employee, but referred him to a pain clinic.
  Anesthesiologist David Flory, M.D., administered a cervical epidural steroid injection on January 11, 2000.
  The injection provided some relief, and Randall McGregor, M.D., provided a second injection on February 17, 2000.
  Dr. Tamai continued to provide the employee conservative care, and referred him to the University of Washington Medical Center, where Peter Simonian, M.D., Thomas Trumble, M.D., and Randall Mohler, M.D., performed arthroscopic surgery of the right elbow, debriding tissue and decompressing the nerve.

The employee moved to Texas, where he followed up with conservative care by orthopedic surgeon Robert Bass, M.D., including physical therapy.
  On December 11, 2000, the employee came under the care of orthopedic surgeon Richer Guyer, M.D., who diagnosed C5-6 and C6-7 cervical stenosis and foraminal narrowing, and prescribed pain medication and physical therapy.
  

At the request of the employer, orthopedic surgeon Charles Brooks, M.D., examined the employee on October 22, 2001.
  Dr. Brooks diagnosed multilevel degenerative arthritis of the cervical spine, which he attributed to aging, a temporary cervical strain/sprain from the work injury, and degenerative arthritis of the right elbow, aggravated by his work.
  Dr. Brooks rated the employee’s neck with eight percent whole-person permanent partial impairment (“PPI”) of the cervical spine under the American Medical Association Guides to the Evaluation of Permanent Impairment, 6th Ed. (“AMA Guides”), and a five percent whole person PPI rating of the right upper extremity.
  

The employer accepted liability for the injury.  It provided temporary total disability (“TTD”) benefits beginning January 9, 2002, PPI benefits, reemployment benefits, and medical benefits.
  In a Controversion Notice dated March 22, 2001, the employer denied any benefits for a osteonecrotic hip condition, indicating no medical documentation linked it to the employee’s work injuries.
 

On January 7, 2002, the Reemployment Benefits Administrator (“RBA”) determined the employee was eligible for reemployment benefits.
  Rehabilitation Specialist Karyl Kuuttila developed a Vocational Rehabilitation Plan, dated October 9, 2002, to retrain the employee as a Civil Drafter (CAD).  

On October 31, 2002, orthopedic surgeon Robert Bucholz, M.D., reported that the employee was two years post-operation for hip replacement.
  Dr. Bucholz indicated the employee had recovered well.
  He indicated the employee had minor work injuries in 1999, which may have aggravated his hip condition, but did not cause the underlying osteonecrosis, and though possible, did not likely accelerate his need for surgery.
 

On March 6, 2003, William Bradley, M.D., evaluated the employee for his lumbar pain.
  He diagnosed degenerative lumbar disc disease, degenerative lumbar spondylosis, scoliosis, and mechanical back pain.
  Dr. Bradley recommended conservative care and exercise, and did not recommended cervical surgery at that time.

A dispute arose over the employee’s reemployment benefits, and the parties resolved that dispute through a compromise and release (“C&R”) settlement agreement,
 which we approved on July 25, 2003.  In the C&R agreement, the employee waived all benefits except medical benefits, in exchange for a lump-sum payment of $110,000, and attorney fees and legal costs.
  Appended to the C&R was a hold-harmless agreement, in which the employer agreed to indemnify the employee against possible claims for reimbursement of the employee’s medical care by Blue Cross.
  

On referral from Dr. Guyer, James Cable, M.D., saw the employee on April 4, 2008, and May 13, 2008 for his cervical symptoms.
  Dr. Cable found multilevel cervical foraminal stenoses, recommended a cervical myelogram CAT scan.

At the request of the employer, Dr. Brooks again examined the employee on June 16, 2008.  Dr. Brooks reiterated much of his opinion from his first EME report.
  He specifically opined that neither the employee’s cervical, back, shoulder, nor hip conditions were related to his work injury.
  Based on Dr. Brooks’ report, the employer filed another Controversion Notice, dated March 13, 2008, again denying any benefits for a osteonecrotic hip condition.
 

The employer filed a Petition for an SIME, dated January 12, 2009.  It filed an Affidavit of Readiness for Hearing, dated February 13, 2009.  In a prehearing conference on March 25, 2009, the employee did not agree an SIME is warranted.
  The hearing on the employer’s Petition was set for May 7, 2009.

At the hearing and in its brief, the employer asserted one of the employee’s physicians, Dr. Bucholz, reported the employee’s hip condition may have been aggravated by his work injuries, whereas Dr. Brooks indicated the hip condition is not related.  It argued there is a clear dispute between the employee’s and employer’s physicians concerning the work-relatedness of the hip condition.  It argued the employee’s hip surgery occurred eight years ago, and it is reasonable to anticipate the need for replacement surgery in the near or middle future.  It asserted the employer desires more information about the left hip condition to better evaluate liability.  It argued it would better protect the rights of the parties, and the third party insurer, to obtain the SIME opinion now, rather than later.  It argued this would allow the parties to resolve potential disputes without litigation.  It conceded there are no disputed or unpaid benefits, but asserted an SIME may be ordered whenever a medical dispute exists, and is not restricted to contested claims.  If the employee objects to a wide-ranging SIME, it would agree to an SIME limited to the hip.  The employer noted the Alaska Supreme Court decision in Summers v. Korobkin Construction,
 in which the Court ordered the Board to allow a claimant to have a hearing to consider pre-authorization of surgery even though there was no denied medical benefit, and no claim.  It argued the Court’s rationale in Summers v. Korobkin Construction, indicates we should order an SIME in the instant case, based on its Petition.

In his brief, and in the hearing, the employee asserted the employer has been systematically paying the medical bills related to his neck, shoulder and arm injuries, and he has had no difficulty or dispute with it.  He testified the physician implanted a titanium artificial hip, and the surgery was successful, without complications.  He asserted his surgeon believes the hip will last at least 25 years, and quite possibly his full life.  He indicated he simply has imaging check-ups every two years, to allow the physician to verify everything is well.  He testified his hip surgery bills were paid by his union medical trust.  He believes one follow-up visit with his physician to check on the hip was submitted to the employer by his physician, and the employer paid it.  He believes the next visit’s bill was rejected by the employer, and all other check-up bills have gone to the union medical trust.  The employee argued he has no claim against the employer for benefits for his hip condition; he has no claims against the employer at all; he has no dispute with the employer, and he should not be required by us to submit to yet another examination.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . degree of impairment . . . necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

We find the opinion of the employer’s physician, Dr. Brooks, is contradictory to the opinion of the employee’s physician, Dr. Bucholz concerning whether the employee’s osteonecrotic hip condition may have been aggravated by work injury in 1999.  There is no medical dispute over treatment, degree of impairment, physical capacity to work.  We find no legal dispute between the parties concerning benefits under the Alaska Workers’ Compensation Act.  We find the employee’s testimony and representations in the hearing were credible.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME, and deciding what issues to address, to assist us investigating and deciding medical disputes in contested claims.  We also note AS 23.30.135(a) and AS 23.30.155(h) mandate we follow such procedures as will “best ascertain the rights of the parties” and “properly protect the rights of the parties.”

Consequently, we exercise our discretion to order examinations under AS 23.30.095(k) when we find an independent evaluation of the contradictions and inconsistencies between medical opinions would assist our resolution of specific claims or disputes; when disputes between parties are significant and medically complex; and when we find resolving these disputes is essential to determining and protecting the rights of the parties.
  The Court in Summers v. Korobkin Construction was clear that no written claim was necessary when the parties had a real, or impending, dispute.  Nevertheless, in the instant case, we find no actual, or looming, dispute over benefits under the Alaska Workers’ Compensation Act.  We cannot find an independent evaluation of the contradictions and inconsistencies between the opinions of Dr. Brooks and Dr. Bucholz would assist our resolution of any claim or actual dispute.  Consequently, we will decline to order an examination concerning this issue, at this time, under AS 23.30.095(k).  We will deny the employer’s Petition.

ORDER
The employer’s Petition for an SIME, under AS 23.30.095(k), is denied and dismissed.

Dated at Fairbanks, Alaska on May 29, 2009.
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Jeffrey P. Pruss, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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