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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ESTATE OF JOHN H. LINDEKUGEL,  

                                                   Employee, 

                                                     Applicant,

                                                   v. 

GEORGE W. EASLEY CO.,

                                                  Employer,

                                                   and 

PROVIDENCE WASHINGTON 

INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	INTERLOCUTORY 

DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  198101012
AWCB Decision No.  09-0106
Filed with AWCB Anchorage, Alaska

on June  4, 2009


We heard the parties’ petition for a stay of our May 18, 2009 Decision and Order in this matter, AWCB Decision No.09-0096, in Anchorage, Alaska, on June 3, 2009, on the basis of the written record.  Attorney Michael Flanigan represented the employee John Lindekugel’s estate (“estate”).  Attorney Patricia Zobel represented the employer and its insurer (“employer”).  We closed the record when we considered the parties’ petition, and reconsidered our decision on June 3, 2009.   

ISSUE

Shall we reconsider, under AS 44.62.540, our May 18, 2009 decision and order, AWCB Decision No. 09-0096, in which we awarded interest, attorney fees, and legal costs?

SUMMARY OF RELEVANT EVIDENCE AND CASE HISTORY
The employee injured his back carrying a 75-pound 4’ x 8’ sheet of 3/4-inch plywood while working for the employer as a carpenter on October 8, 1981, when he stepped on a loose piece of conduit tubing and fell down.  He was never able to work after that injury.  The employer initially provided some medical care, but denied liability for the injury on October 29, 1981.  The employee eventually filed a claim for benefits against the employer.  The employee was treated by Edward Voke, M.D., who performed an L‑5 laminectomy on February 2, 1982, followed on February 17, 1982, by a bilateral Watkin's fusion, L4 to the sacrum.  The employee underwent 18 additional surgical surgeries for his spine condition and its complications.  The employee died on February 19, 2002, and this claim is now pursued by his widow and estate.  This claim has been through decades of litigation, three appeals to the Alaska Supreme Court,
 and the documentary record now fills seven bankers’ boxes.  A relatively full discussion of the medical evidence and history of the case can be found in our May 18, 2009 decision, and we here adopt that discussion of the case history and summary of the evidence by reference.

In our May 18, 2009 decision, we ordered as follows:

 ORDER

1.
The estate is entitled to an awarded amount, $1,086,342.40, effective September 28, 2000.  We award the estate post-award interest on this amount at 10.5 percent per annum, under AS 45.45.010, accruing from the date of the September 28, 2000 decision. 
2.
The estate’s former attorney, William Soule, Esq., is entitled to an awarded amount, $135,094.50 in attorney fees and legal costs, effective September 28, 2000.  We award the estate’s former attorney post-award interest on this amount at 10.5 percent per annum, under AS 45.45.010, accruing from the date of the September 28, 2000 decision. 
3.
The estate is entitled to an awarded amount, $3,036.63, effective October 6, 2006.  We award the estate post-award interest on this amount at 10.5 percent per annum, under AS 45.45.010, accruing from the date of the October 6, 2006 decision. 
4.
The estate’s former attorney, William Soule, Esq., is entitled to an awarded amount, $24,201.02 in attorney fees and legal costs, effective October 6, 2006.  We award the estate’s former attorney post-award interest on this amount at 10.5 percent per annum, under AS 45.45.010, accruing from the date of the October 6, 2006 decision. 
5.
We retain jurisdiction over the estate’s claim for a Supplementary Order Declaring Default, under AS 23.30.170, and over the estate’s claim for a penalty on the defaulted amount, under AS 23.30.155(f), pending payment of the benefits awarded in this decision.

6.
The estate’s claim for a penalty under AS 23.30.155(e) is denied and dismissed.

7.
The employer shall pay a statutory minimum attorney fee under AS 23.30.145(a) to the estate’s former attorney, William Soule, Esq., on all additional benefits awarded to be paid under this decision.  The employer shall pay additional legal costs of $558.23, under AS 23.30.145(b).  

8.
The employer shall pay a statutory minimum attorney fee under AS 23.30.145(a) to the estate’s current attorney, Michael Flanigan, Esq., on all additional benefits awarded to be paid under this decision and order.  

9.
The employer shall indemnify the estate for all awarded medical benefits.  As of the date of this decision, the accrual of interest to the estate from the awarded but unpaid medical benefits is equitably tolled.  The tolling of interest will have no effect on the rights of health care providers to interest on awarded but unpaid medical bills.  We retain jurisdiction to reconsider this remedy, pending change of circumstances or future disputes of the parties.

On June 1, 2009, the estate filed a Claimant’s Petition for Reconsideration, Modification and Clarification of the 5/18/09 D&O, requesting penalties under AS 23.30.155(e) and AS 23.30.155(f) and a default order.
  In the petition the estate also asserted the employer’s insurer is “winding-down” from actively providing insurance, and requested that we reconsider our order for the employer to indemnify the estate for unpaid medical bills, and modify the order to require the employer to pay the $72,262 in unpaid medical bills into a trust.
  The estate requested that we order specific amounts to be paid by the employer for the various benefits, penalties, interest, attorney fees, and costs, all totaling $1,658,639.
  The estate additionally requested that we award a 20 percent penalty under former AS 23.30.155(f) for any amount due under our May 18, 2009 decision remaining unpaid as of June 1, 2009.

The parties filed a Joint Petition and Stipulation for a Stay of Claimant’s Petition for Reconsideration, Modification, and Clarification of the 5/18/09 D&O, dated June 2, 2009, requesting that we stay our May 18, 2009 decision, in order to consider a proposed compromise and release (“C&R”) agreement between the parties, which would fully resolve the estate’s claims and the parties’ disputes.
  In a teleconference with the Board panel chairman on June 2, 2009, counsel for both parties reiterated the terms of the Joint Petition, and requested that we stay our May 18, 2009 decision, and set a hearing for a proposed C&R.  The parties agreed in the teleconference to a C&R hearing date of June 30, 2009, at 8:30 a.m.

In the teleconference on June 2, 2009, the parties represented that the employer had appealed our May 18, 2009 decision to the Alaska Workers’ Compensation Appeals Commission, but that they had jointly requested a stay of that appeal.  On June 3, 2009, we received an Order Suspending Appeal Proceedings from the Commission, suspending the employer’s appeal for 30 days, pending our review of a proposed C&R.

We considered the parties’ requests on June 3, 2009.  Based on those requests, we here issue an interlocutory order on reconsideration.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
RECONSIDERATION

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

The Alaska Workers’ Compensation Act at AS 23.30.012 provides, in part:

(a) At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer . . . .

b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require . . . a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.  

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

In response to the parties’ request, we have examined the record of this case, including the hearing testimony, our decisions, and the current pleadings.  The parties request that we stay our May 18, 2009 decision, in order to set a hearing to consider a proposed C&R.  The specific terms of the proposed C&R have not been submitted to the record, and whether or not those terms may require formal approval by the Board has not been determined.  Nevertheless, in light of the protracted and tenacious litigation of this claim, we find that a C&R under AS 23.30.012 may well be in the best interest of all parties.  In accord with the request of the parties, we will exercise our discretion under AS 44.62.540 to grant reconsideration of our May 18, 2009 decision.  

In accord with the request of the parties and the mandate of AS 23.30.135(a) and AS 23.30.155(h) to take such action and follow such procedures as will “best ascertain the rights of the parties” and “properly protect the rights of the parties,” we will set a hearing concerning the proposed C&R for June 30, 2009, at 8:30 a.m.; and we will stay our May 18, 2008 decision and order pending the hearing on the C&R.

ORDER
1.
Under AS 44.62.540, we reconsider AWCB Decision No. 09-0096 (May 18, 2009), as follows: 


a.
Under AS 23.30.540, we stay our May 18, 2009 decision, and

b.
We set a hearing for June 30, 2009, beginning at 8:30 a.m., to consider a proposed C&R agreement between the parties.

2.
Under AS 44.62.540, we retain jurisdiction over AWCB Decision No. 09-0096, pending the hearing on June 30, 2009.


Dated at Anchorage, Alaska this        day of June, 2009.





ALASKA WORKERS' COMPENSATION BOARD







____________________________                                






William Walters, Designated Chairman







____________________________                                






Robert Weel, Member







____________________________                                  






Patricia Vollendorf, Member

EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074. 

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Reconsideration in the matter of the ESTATE OF JOHN H. LINDEKUGEL deceased employee / applicant v. GEORGE W. EASLEY CO., employer; PROVIDENCE WASHINGTON INSURANCE CO., insurer / defendants; Case No. 198101012; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June      , 2009.






Kimberly Y. Weaver, Admin. Clerk II
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� Also: one petition for review to the Alaska Supreme Court.


� AWCB Decision No. 09-0096 (May 18, 2009) at 47.


� Petition dated June 1, 2009.


� Id.


� Id.


� Id.


� Joint petition filed June 3, 2009.


� George W. Easley Co. and Providence Washington Ins. Co. v. Estate of John H. Lindekugel, Order Suspending Appeal Proceedings, AWCAC Appeal No. 09-0017 (June 3, 2009).
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