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	CYNTHIA M. PERRY, 

                                          Employee, 

                                             Respondent,

                                           v. 

MCDONALD’S CORPORATION,

                                          Employer,

And

ZURICH AMERICAN 

INSURANCE CO.,

                    Insurer                                                                            

                                             Petitioner.
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	FINAL DECISION AND ORDER

AWCB Case No.  200722610
AWCB Decision No.  09-0111
Filed with AWCB Anchorage, Alaska

on June 12, 2009


On May 20, 2009, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for an award of workers’ compensation benefits pursuant to 
AS 23.30.015(b), on the written record.  The employee is unrepresented and did not respond to the employer’s petition.    Attorney Michael A. Budzinski represented the employer and insurer (“employer”).  The employer conceded the employee’s injury occurred in the course and scope of employment for McDonald’s Corporation.  We heard this petition and considered the employer’s petition with a two-member panel, a quorum pursuant to AS 23.20.005(f).  The record closed when the panel met to review the case on May 20, 2009.


ISSUES
Shall we grant the employer’s petition for an award of benefits pursuant to AS 23.30.015(b)?

SUMMARY OF THE EVIDENCE

The employee was injured on August 31, 2007, when the vehicle she was driving was rear-ended by another vehicle in a three car collision.  The employee was driving a vehicle owned by the employer in the course and scope of her employment.  The first vehicle rear-ended the vehicle behind the employee, and in a chain reaction, the second vehicle struck the employee’s vehicle.  The driver of the first vehicle was cited for driving at unsafe speed.
  The employee sustained back and neck injuries.
  The employer does not dispute the injury occurred in the course and scope of employment.

The employee sought medical treatment on September 1, 2007, with K. Sterner, FNP, and complained of a headache and general pain including in the back, neck, leg, and shoulders.
  FNP Sterner advised the employee to follow up in the emergency room for a CT scan and the employee’s spouse transported her to the ER.
  FNP Sterner took the employee off work until September 6, 2007.
  However, there is no ER report in the administrative record.

The employee then treated with Peter Ryan, DC, from April 25, 2008 through May 15, 2008, who determined the employee was not medically stable and diagnosed cervical, thoracic and lumbar myalgia/myoscitis, segmental/somatic dysfunction, sprain/strain, neuritis/radiculitis, and muscle spasm.
  The employee continued to treat with Dr. Ryan on June 2, 4, 6, and 16, 2008, who continued to opine the employee was not medically stable.
  The employee last treated with Dr. Ryan on July 7, 2008, who continued to find the employee not medically stable and noted her symptoms were worsening.
  This is the latest medical record in the administrative record.

The employer has paid $11,244.21 in medical benefits on behalf of the employee.  The employer controverted the employee’s claim on November 1, 2008, based on her failure to attend an employer’s medical examination and return signed releases.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AN AWARD OF COMPENSATION PURSUANT TO AS 23.30.015(b)

AS 23.30.015 provides, in pertinent part, as follows:

(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person.

(b) Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation and the personal representative of a deceased employee to recover damages from the third person unless the person or representative entitled to compensation commences an action against the third person within one year after an award. . . . 

(f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter. 

(g) If the employee or the employee’s representative recovers damages from the third person, the employee or representative shall promptly pay to the employee the total amounts paid by the employer under (e)(1)(A) – (C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employer or representative shall be credited against any amount payable by the employer thereafter. . . .

(h) If compromise with a third party is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval. . . .

(j) Notice of the commencement of an action against a third party shall be given to the division and to all interested parties within 30 days.

Additionally, AS 23.30.050 provides that the employer's liability for benefits continues, regardless of possible fault or negligence of a third party.  Under AS 23.30.110 and 8 AAC 45.050(c)(2), we may act on a petitioner's request if the opposing party does not object.  Based on 8 AAC 45.120, we rely on the administrative record in the instant matter in making our decision.

We find the employee did not object to the petitioners' request,
 nor did the employee ask for an opportunity to appear before us.
  We find the employee was injured in the course and scope of her employment.  We find the employee's injury was accepted as compensable by the employer.  Based on our review of the entire documentary record, we find the employee's claim is compensable.  For purposes of AS 23.30.015 and AS 23.30.050, we will issue an order, awarding the employee all benefits due under the Alaska Workers’ Compensation Act, relating to her injury.

We find our order shall serve as an assignment to the employer of all rights of the employee to recover damages from the third party unless the employee commences an action against the third party within one year of this award.
  We remind the employee that if she commences an action against the third party, she is required to provide notice to the Board, the employer, Zurich American Insurance Company, and Wilton Adjustment Service, Inc., within 30 days of commencement of the action.


ORDER

The petitioners shall pay the employee all benefits due under the Alaska Workers’ Compensation Act, relating to her compensable injury of August 31, 2007.  The petitioners may credit against this award benefits they have already paid.

Dated at Anchorage, Alaska on June ___, 2009.
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Laura Hutto de Mander, Designated Chair






Tony Hansen, Member






Linda Hutchings, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of CYNTHIA M. PERRY employee / applicant; v. MCDONALD’S CORPORATION, employer; ZURICH AMERICAN INSURANCE CO./WILTON ADJUSTMENT SERVICE,INC.; insurer/defendants; Case No. 200722610; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June ____, 2009.








Kim Weaver, Clerk
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