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ALASKA WORKERS' COMPENSATION BOARD

P.O. BOX 115512
Juneau, Alaska 99811-5512

	FRANK J. PALERMO, 

          Employee, 

               Claimant,

          v. 

MUNICIPALITY OF ANCHORAGE,

          (Self-insured) Employer,

               Defendant.


	)

)

)

)

)

)

)

)

)

)

)


	DECISION AND ORDER ON

RECONSIDERATION

AWCB Case No.  199609862
AWCB Decision No. 09-0113  

Filed with AWCB Anchorage, Alaska

on June 15, 2009


The Alaska Workers’ Compensation Board (Board) issued its Final Decision and Order in this matter, AWCB Decision No. 09-0094, on May 15, 2009.  The order addressed the compensability of the claimant’s condition, including the medical treatment provided by his treating physician, other past medical treatment, future controversions or denial of medical treatment and request for medical benefits, and attorney fees and costs, and the stipulation of the parties concerning these issues.  Attorney Michael Jensen represented the employee (claimant).  Attorney Nora Barlow represented the employer and insurer (employer).  On May 29, 2009, the employer filed its petition for reconsideration of the May 15, 2009 Decision and Order.  The claimant did not file a reply to the employer’s petition.  We heard this petition on the basis of the written record, and closed the record when we met to consider the petition on June 9, 2009.


ISSUE
1.  Shall we reconsider and modify, under AS 44.62.450, AWCB Decision No. 09-0094 (May 15, 2009)?


SUMMARY OF THE EVIDENCE
In a final decision and order on May 15, 2009, we discussed the history and evidence of the claimant’s workers’ compensation claim (WCC) for medical benefits and attorney fees and costs.  We here adopt the full and extensive discussion of the evidence and case history from that decision and order by reference.

In the parties’ stipulation, which the Board approved and signed and issued on April 2, 2009, the parties stipulated as follows:

1. The employer agrees that the employee’s condition remains work related and that the May 24, 1996 injury claim remains a substantial factor in the employee’s current condition.

2. The employer withdraws its prior controversion of medical benefits which had denied all future medical benefits except for ongoing prescriptions for Tylenol, Benadryl and Trazodone.  The employer agrees that the medical treatment provided to the employee by his treating physician has been reasonable, necessary and work related.

3. The employer agrees that it will not controvert, deny or resist any future medical benefits unless it obtains a new Independent Medical Evaluation which supports a denial of continuing benefits.

4. The employer agrees to pay the past medical treatment expenses pursuant to the Act.  The employer will request the required documentation from the medical providers and those bills will be paid per the Act and its fee schedule.  The medical provider will then reimburse the employee for monies paid by the employee out of his pocket.  The out of pocket expenses total $1,013.52.

5. The parties agree that the employee’s attorney, Michael J. Jensen, shall be paid the sum of $20,140.00 in attorney’s fees and paralegal costs.  Legal costs of $3,093.85 will also be paid to the employee’s attorney.  This does not affect any claims to additional fees and costs for services provided after filing of the Stipulation in the event benefits in the future are denied, controverted or otherwise resisted.

6. The parties stipulate and agree that the employee was aided by the services of his attorney in this matter, and that the attorney’s fees and costs for services provided are reasonable.

7. The employee’s attorney has prepared the attached Affidavit of Attorney’s Fees and Costs in support of this Stipulation, and Supplemental Affidavit as required under 8 AAC 45.180(b).

8. The parties agree that the payment of attorney’s fees and costs provided herein shall be due 14 days from the date of Board approval of this Stipulation.

9. The parties agree that, upon approval by the Board, this Stipulation shall be enforceable the same as an order or award of the Alaska Workers’ Compensation Board.

10. Based upon the foregoing, the parties request that the Board approve this Stipulation.

In our May 15, 2009 Decision and Order, our orders were as follows:

1. The claimant injured his cervical spine, thoracic spine, and lumbar spine on May 24, 1996 in the course and scope of employment with the employer and is entitled to workers’ compensation benefits in accordance with the Alaska Workers’ Compensation Act.

2. The May 24, 1996 work injury is a substantial factor in the claimant’s current condition.

3. The employer shall withdraw its prior controversion of medical benefits.

4. The medical treatment the claimant has received and is receiving from his treating physician is reasonable and necessary.

5. The employer shall not controvert, deny, or resist any future medical benefits unless it obtains a new EME which supports a denial of continuing medical benefits.

6. The employer shall request the required documentation from the claimant’s medical providers and pay those past medical expenses for treatment of the claimant’s May 24, 1996 work injury, if it has not already done so, pursuant to AS 23.30.095.

7. The employer shall reimburse the claimant for past out-of-pocket medical expenses in the amount of $1,013.52, if it has not already done so, pursuant to AS 23.30.095.

8. We shall retain jurisdiction over any disputes concerning interest payments, pursuant to AS 23.30.155(p).

9. The employer shall pay the claimant’s attorney $23,233.85 in attorney fees and costs, if it has not already done so, pursuant to AS 23.30.145.

In our May 15, 2009 Decision and Order, we stated as follows in our discussion of medical benefits:

At the third stage of the presumption analysis, we find the claimant has proven by a preponderance of the evidence the medical treatment recommended by his physician, Dr. Swift, is reasonable and necessary.  Dr. Swift opined the claimant’s condition is a permanent one, but recommended conservative treatment and palliative treatment, as noted above.  Dr. Swift opined these treatments had the potential to decrease the claimant’s pain and suffering and improve his function.  We find Dr. Swift credible, based on his expertise as a board certified specialist in physiatry and pain medicine, and his familiarity with the claimant’s condition.
  Therefore we rely on Dr. Swift’s opinions that the treatments he has provided and recommended are reasonable and necessary as palliative care for the claimant’s condition.  We find the claimant in entitled to the past medical treatments he has received and those medical treatments that are recommended by Dr. Swift.  We will order the employer to pay the claimant past medical benefits, and also pay for those medical treatments recommended by Dr. Swift, pursuant to AS 23.30.095.

In its petition for reconsideration, the employer requests that the Board withdraw Decision No. 09-0094, as it was issued over one month after the Order of the Board approving the parties’ stipulation, and the two orders are inconsistent as Decision No. 09-0094 does not correctly reflect the stipulation agreed to by the parties.
  The employer first contends we erred in our first order by stating the claimant injured his cervical spine, thoracic spine, and lumbar spine on May 24, 1996 in the course and scope of his employment, as the stipulation only provided that the employee’s condition remained work related.  The employer next argues we erred when we ordered the employer to pay for the medical treatment recommended by Dr. Swift, as the stipulation only provided that the treatment already provided by the treating physician was reasonable and necessary.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer asks that the Board withdraw AWCB Decision No. 09-0094 (May 15, 2009).  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

In response to the claimant’s petition for modification and/or clarification, we have examined the record in this case, as well as our decision and order.  We find the claimant has advanced sufficient arguments demonstrating the Board’s Final Decision and Order, AWCB Decision No. 09-0094 (May 15, 2009), regarding the award of attorney fees and costs should be reconsidered.  We shall grant reconsideration.

We find that in our May 15, 2009 Decision and Order, in our first order we stated the claimant injured his cervical spine, thoracic spine, and lumbar spine on May 24, 1996.  However, we find the parties only stipulated that the claimant’s condition remains work related and the May 24, 1996 injury remains a substantial factor in the employee’s current condition.  We shall amend our first order to be consistent with the parties’ stipulation.

We also find that in our May 15, 2009 Decision and Order, we discussed whether the treatment recommended by Dr. Swift was reasonable and necessary, whereas the parties only stipulated that the medical treatment already provided by Dr. Swift was reasonable and necessary.  We shall amend our May 15, 2009 Decision and Order to be consistent with the parties’ stipulation.  The discussion of the third stage of the presumption analysis concerning medical benefits in our May 15, 2009 Decision and Order is modified to read:

At the third stage of the presumption analysis, we find the claimant has proven by a preponderance of the evidence the medical treatment that has been provided by his physician, Dr. Swift, is reasonable and necessary.  Dr. Swift opined the claimant’s condition is a permanent one, but recommended conservative treatment and palliative treatment, as noted above.  Dr. Swift opined these treatments had the potential to decrease the claimant’s pain and suffering and improve his function.  We find Dr. Swift credible, based on his expertise as a board certified specialist in physiatry and pain medicine, and his familiarity with the claimant’s condition.
  Therefore we rely on Dr. Swift’s opinions that the treatments he has provided are reasonable and necessary as palliative care for the claimant’s condition.  We find the claimant is entitled to the past medical treatments he has received from Dr. Swift.  We will order the employer to pay the claimant past medical benefits provided by Dr. Swift, pursuant to AS 23.30.095.


ORDERS
1. The claimant was injured at work on May 24, 1996 in the course and scope of employment with the employer; the claimant’s condition remains work related; and the claimant is entitled to workers’ compensation benefits in accordance with the Alaska Workers’ Compensation Act.

2. The discussion of medical benefits at the third stage of the presumption analysis is amended as noted above.

3. AWCB Decision No. 09-0094 (May 15, 2009) remains in effect in all other respects.

Dated at Anchorage, Alaska on June 15, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh, Designated Chair






David Kester, Member






Kiana Peacock, Member

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FRANK J. PALERMO employee/claimant; v. MUNICIPALITY OF ANCHORAGE, (self-insured) employer/defendant;Case No. 199609862; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 15, 2009.






Kimberly Weaver, Administrative Clerk
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� AS 23.30.122.


� Employer’s 5/29/09 Petition for Reconsideration.


� AS 23.30.122.
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