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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL K. HOPE, 

                                     Employee, 

                                     Respondent,

                                                   v. 

REDI ELECTRIC, INC,

                                    Employer,

                                    Petitioner,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

                                   Insurer,                  

                                   Defendants.   
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DECISION AND ORDER

AWCB Case No.  200511005
AWCB Decision No.  09-0121
Filed with AWCB Anchorage, Alaska 

on June 25, 2009


The Alaska Workers’ Compensation Board (Board) initially heard Employer Redi Electric’s (Redi) “Petition to Join Employer Alcan Electric” on October 16, 2008 at Anchorage, Alaska.  Attorney Chancy Croft represented Employee.  Attorney Patricia Zobel represented Employer Redi and its insurer.  Attorney Joseph Cooper represented Employer Alcan Electrical & Engineering, Inc. (Alcan) and its insurer.  We closed the record at the hearing’s conclusion, entered oral orders at the hearing, and subsequently modified and formalized those orders in our decision Hope v. Redi Electric, Inc. (Hope I).
  Alcan petitioned the Alaska Worker’s Compensation Appeals Commission (AWCAC or commission) for extraordinary review of our verbal decisions in Hope I, and Redi cross-moved for extraordinary review.  The commission granted both motions, and entered orders discussed infra.

Meanwhile, Employee and Alcan came to a tentative settlement agreement; Redi in response to the commission’s orders filed a Workers’ Compensation Claim against Alcan ostensibly on Employee’s behalf.  Redi objected to Board approval of the settlement agreement vis-à-vis Employee and Alcan.  The parties stipulated to a hearing on May 28, 2009 on the issues set forth below.  At the May 28, 2009 hearing, attorney Chancy Croft represented Employee, attorney Patricia Zobel represented Employer Redi and its insurer, and attorney Joseph Cooper represented Employer Alcan and its insurer.  We closed the record at the hearing’s conclusion.


ISSUES

1) Should the Board approve the Compromise and Release (C & R) agreement between Employee and Alcan, pursuant to AS 23.30.012 and 8 AAC 45.160?

2) Should the Board join and consolidate Employee and Employee’s pending claim with the claim filed by Redi against Alcan, pursuant to 8 AAC 45.040?


SUMMARY OF THE EVIDENCE
For a more complete factual account, see Hope I.
  Employee Michael Hope at age 23 fell from a ceiling on June 28, 2005 while at work for Redi and injured himself.
  The extent of his injuries is in dispute, but Employee reportedly injured his back, hip, and left elbow while employed as an apprentice electrician for Redi.
  Employee was seen at Alaska Regional Hospital emergency room and complained of some low back and pelvis pain on the left side.  He denied any other extremity pain but had pain in his left shoulder and elbow.
  On further evaluation, cervical, pelvic, and lumbar spine x-rays were all negative.
  The ER physician determined Employee suffered a paracervical strain, right lumbar strain, left hip contusion, and a left elbow laceration.

Employer Redi paid temporary total disability (TTD) benefits from July 1, 2005 through July 5, 2005.
  On July 5, 2005, complained of pain while going upstairs at home and his “left leg gave out.”  His pain now “radiated” into the left leg at times.  On examination, the straight leg raising test caused pain that radiated “partly into the thigh.”
  

On October 10, 2006, Employee underwent a lumbar magnetic resonance imaging scan (MRI).  He remained released to full duty work.
   The MRI showed a herniation to the right of midline at L4-5 that extended into the lateral recess and somewhat compressed the transiting L5 nerve root.  At L5-S1 there was a large protrusion probably representing an extruded fragment extending into the lateral recess on the right and compressing the displaced S-1 nerve root.  There was also a component that extended to the left which slightly displaced the compressed, left nerve.
   On November 2, 2006, Employee’s recent treatment was still related to the June 28, 2005 work-related injury.
  

Redi paid TTD from November 30, 2006 through December 31, 2006.  Benefits ceased on January 1, 2007, purportedly because Employee was released to modified work on that date.
  Redi’s adjuster faxed a message to Employee’s doctor requesting further information and advising Employee’s employment with Redi had ended on September 2, 2005.  She questioned why continuing care and treatment was still related to the June 28, 2005 injury.  Jane Simono, M.D., responded on December 15, 2006, stated it was still related, and noted Employee had been waiting for the pain to improve before further evaluation.  Employee had denied further trauma to his back during that intervening year.

Redi sent Employee to an EME
 with Steven Schilperoort, M.D., on February 19, 2007, who stated he reviewed less than half an inch of medical records.  Employee’s chief complaints were low back and right lower extremity pain.  Employee described his injury while falling from the ceiling, and felt his low back and right leg pain resulted as a consequence of this fall.  His right leg radicular symptoms reportedly began somewhere between March and June of 2006, and had “migrated.”
  Dr. Schilperoort’s impression was: Minor left elbow laceration secondary to the injury, left hip and paralumbar contusion secondary to the injury, subsequent right-sided L4-5, L5-S1 disc protrusion and herniation likely responsible for current valid symptoms, but not regarded as causally related to the June 28, 2005 incident.  Dr. Schilperoort opined a so-called “late herniation,” if postulated, could only occur within 6 weeks prior to the date adequate healing has taken place.

Dr. Schilperoort concluded the October 11, 2006 MRI findings were not reasonably incurred as a consequence of the June 28, 2005 work-related injury.  He conceded that while the origins of the very substantial herniations at L4-5 and L5-S1 “are not known,” they “cannot be causally related to the 06/28/05 event.”  Dr. Schilperoort felt the primary injury Employee sustained on June 28, 2005 was fully resolved.  He based this assessment on his finding of an absence of any evaluation or treatment for essentially one year for the medical conditions, and on his finding the “constellation of symptoms” at the time he presented on August 28, 2006, were different from those reported consistently in association with the June 28, 2005 fall.  Dr. Schilperoort felt these different symptoms, occurring well beyond any reasonable timeframe, negated a cause-and-effect relationship between the original injury and the subsequent MRI findings.  Therefore, he concluded no additional treatment was necessary for the work-related injury.  He did, however, indicate referral to a surgeon for appropriate treatment and electrodiagnostic studies was appropriate.

Dr. Schilperoort found Employee medically stable from the June 28, 2005 injury; medical stability is presumed, according to Dr. Schilperoort, sometime subsequent to the final PT visit, which Dr. Schilperoort recorded as August 31, 2005.  Dr. Schilperoort assumed since Employee voluntarily suspended his evaluations and treatment at that time, “the presumption is” he had resolution of symptoms and opined Employee had returned to his pre-injury status at the time he ceased treatment initially.  Dr. Schilperoort felt Employee’s return to his normal duties show his injuries from June 28, 2005 had resolved functionally.
  In respect to the June 28, 2005 injury only, Dr. Schilperoort felt Employee was capable of full, regular, unlimited-duty work.  However, given his then current condition of herniated discs at multiple levels, Dr. Schilperoort indicated Employee was automatically limited to no more than medium-level work with no lifting over 50 pounds, and no repetitive lifting over 25 pounds; and those limitations are permanent.
  

On March 23, 2007, Redi controverted Employee’s benefits based upon Dr. Schilperoort’s report.
  

On April 18, 2007, Employee completed an Alaska Electrical Health & Welfare Fund form for weekly income disability benefits.  Employee stated he became disabled on November “31,” 2006 and had been totally and continuously disabled since that time.  He felt he could return to work in June 2007 after surgery.   He attributed his disability to an accident that occurred when he fell 12 feet from a ladder through a suspended ceiling on June 28, 2005 at West High School in Anchorage.  He checked “yes” to the question “did disability result from employment.”
 

Employee underwent a surgical procedure on May 22, 2007.
  Employee’s Attorney entered his appearance on May 25, 2007.   Employee filed a petition for an SIME, attached the relevant medical records,
 and filed a claim requesting permanent partial impairment (PPI) when rated, medical costs to be determined, attorney’s fees and costs, and other benefits as set forth in block 17.
   Employee’s SIME form contained citations from Dr. Kropp, Dr. Yeung, Dr. Simono, and Dr. Schilperoort.   It suggested medical disputes in areas of causation, compensability, and treatment, and listed non-SIME issues of medical stability and PPI. 

On June 14, 2007, Redi controverted all benefits based upon Dr. Schilperoort’s report.
  Redi answered the SIME petition and agreed an SIME was necessary.  Redi answered the claim for benefits and said it was not apparent what appropriate time loss benefits Employee was claiming, denied PPI benefits were due and owing based upon Dr. Schilperoort’s report, and denied additional medical benefits, attorney’s fees, and costs.  Redi reserved its affirmative defenses pending further discovery.

Employee’s and Redi’s attorneys signed the SIME form on May 25 2007 and November 19, 2007, respectively.
  On November 21, 2007, the parties stipulated to an SIME done by an orthopedist.
  On January 4, 2008 the Board’s Designee selected John McDermott, M.D., who performed the SIME.
  

Dr. Schilperoort reviewed Employee’s deposition and issued a supplemental report on January 25, 2008.  He mentioned the deposition’s “high points” and stated Employee’s testimony changed none of his previously expressed opinions.  He did, however, opine Employee’s work with Alcan Electric was “a substantial factor” resulting in his need to seek treatment.  Redi also asked Dr. Schilperoort to comment on the law effective November 7, 2005, in respect to Alcan Electric.  He stated:

In establishing the test for the substantial cause, the standard is based on the question of which cause is greater than any other contributing cause in the creation of the condition, individually. Therefore, in the order of contribution, the pre-existing disc protrusions and degenerative changes represent the substantial cause for continued symptoms and need for treatment. This condition is regarded as principally degenerative in nature, progressive in character, and characterized by escalation of symptoms due only to the conditions of time.  This pre-existing condition may have been temporarily symptomatically aggravated by the events of 06/28/05 in addition to the contusion.  Such aggravation, however, is considered fully resolved.  The last reported visit with any care provider in reference to this injury is 08/08/05.  Invoking the 45-day rule, this would then, therefore, label medical stability from this temporary symptomatic aggravation effective as of 09/22/05.  Mr. Hope’s failure to seek medical treatment regarding his low back condition, due to the 06/28/05 event, is considered resolved effective as of 08/08/05. Please note, it is most typical for significant injuries to subside over approximately a three-month time period following a significant event. This estimated date of subsistence of the temporary symptomatic aggravation essentially falls within that timeframe.  It is, additionally, necessary to understand that the underlying degenerative changes clearly present will continue to escalate and progress as would be expected with any degenerative condition over time.  It is the progression of this degenerative condition that is considered responsible for Mr. Hope’s low-grade spine symptoms, not the temporary symptomatic aggravation due to the 06/28/05 exposure.  However, due to a contribution of work exposure once again creating symptomatic aggravation, plus progressive escalation of the degenerative changes as would be expected merely by the passage of time, it is this combination, likely triggered by the work activity at Alcan with the heavy lifting, that created the need for seeking treatment beginning in August of 2006.  Therefore, the symptoms creating the need for seeking treatment, which has more or less been continuously present to the current date, has, as its underlying basic feature, the progression of degenerative multilevel lumbar spine degenerative arthritis “lit up” by the conditions of employment at Alcan Electric.  It may be easier to consider the conditions at Alcan Electric as the substantial factor in triggering the need for seeking treatment and the return to Dr. Simono on 08/08/06.  With this history, the conditions of employment at Redi Electric with the index date of injury of 06/28/05 were not a significant factor or the substantial factor in any need for treatment beginning 08/08/06 and thereafter.

Dr. McDermott issued his SIME report on February 25, 2008.
  Employee related popping in his shoulders mostly on the right since his fall.  He said he returned to work several days after his fall, continued to work for that company until 2005, and then worked for other companies off and on until 2006 as an electrician.
  

Dr. McDermott also reviewed x-ray studies and medical records.  He diagnosed degenerative disc disease, L4-5 and L5-S1 with congenital stenosis, lower lumbar spine and low back symptoms, and complaints as noted.  Dr. McDermott found a period of time before the symptoms focused in the lumbar area.  He felt the Redi injury did aggravate, in combination with a pre-existing congenital spinal stenosis, the previous condition.  The procedure Dr. Yeung performed was not unreasonable, in Dr. McDermott’s opinion.  However, Dr. McDermott reported it did not appear to have been effective and did not eliminate the disc.  Dr. McDermott could not demonstrate any objective neurologic deficit.  He recommended only non-invasive conservative efforts such as an exercise program.  If this was not acceptable, he suggested evaluation by a board-certified neurologist with respect to radicular issues and an independent EMG test.  If either or both of these were positive, a neurosurgical consult should be considered for removal of the suspected disc fragment and bulge.  Medical stability would occur following the above recommendations.  He deferred a PPI rating.

Employee requested a hearing on his January 8, 2008 petition on January 16, 2008.
  The parties stipulated to an oral hearing on September 3, 2008, and noticed Dr. Schilperoort’s deposition for July 24, 2008.  Apparently, Dr. Schilperoort died prior to his deposition.  

Because Dr. Schilperoort had died, on July 22, 2008, Redi petitioned to continue the September 2008 hearing.  On July 29, 2008, Employee objected to the continuance.  Employee offered to stipulate that were he able to testify, Dr. Schilperoort would have testified to the facts and opinions stated in his three reports.
  Dr. McDermott’s deposition was noticed and taken on October 2, 2008.

Employee saw Douglas Bald, M.D. on September 11, 2008, for an EME.  Employee’s chief complaints were intermittent low back pain and occasional shooting pain in his left leg.  Employee provided a consistent history of his 2005 injury.  He reported continuous, persistent complaints of lower back pain but no particular radicular symptoms into his lower extremities.  Reportedly, in March 2006, when he went to work for Alcan Electric did Employee first become aware of particular symptoms into the lower extremities.  

Dr. Bald performed a medical evaluation and reviewed the radiographic studies.  His impression included: multilevel degenerative disc disease, lumbar spine, with congenital canal stenosis, pre-existing; disc herniations at L4-L5 and L5-S1 with secondary right and left lower extremity radiculitis; postoperative L5-S1 and endoscopic discectomy, May 22, 2007; postoperative left L4-5 laminotomy, disc excision, and foraminotomy, May 19, 2008.  Dr. Bald concluded:

Is my opinion based upon medical probability that Mr. Hope’s lower back condition is consistent with a combination of work-related injuries with pre-existing lower lumbar degenerative disc disease and relative canal stenosis secondary to congenitally short pedicles.  In my opinion, the medical treatment that has been provided has been reasonable and appropriate in nature for treatment of the claimant’s lower back condition including both the endoscopic diskectomy at L5-S1 in May of 2007 and the open left L4-L5 laminotomy, disk excision, and foraminotomy of May 2008.

. . .

Regarding causation, in my opinion his congenitally short pedicles and lower lumbar degenerative disk disease are a substantial factor in his low back condition and ultimate need for surgical treatment times two.  In my opinion, the work injury event of June 28, 2005, is a substantial factor in his subsequently diagnosed disk herniations and ultimately in his need for surgical treatment times two.  In my opinion, the claimant’s employment at Alcan is also a substantial factor in aggravating the pre-existing conditions, resulting in the lower extremity radiculopathy that resulted in his need for surgical intervention.

Dr. Bald opined the work activities while Employee was employed at Alcan Electric from March 2006 through August 2006 are “a substantial cause” of his low back condition including his need for surgical treatment.  However, his Alcan Electric employment does not constitute the “sole cause” of his low back condition, disability, and need for medical or surgical treatment related to his conditions.  In Dr. Bald’s opinion, based upon medical probability, the disk herniations likely occurred with the original injury event of June 28, 2005.  The medical evidence supports that once Employee developed radicular symptoms, they were present to some degree in both lower extremities as supported by his diagnostic studies.  When asked to attribute a percentage of causation to his overall condition, Dr. Bald said:

Using the percentages as described in the question, in my opinion Mr. Hope’s pre-existing lower lumbar degenerative disk disease and congenital canal stenosis constitute 25% of the cause or responsibility for his subsequently diagnosed low back condition.  In my opinion, the claimant’s work injury of June 28, 2005, while employed [at] Redi Electric constitutes 30% of his overall low back condition.  In my opinion, his employment while employed at Alcan Electric constitutes 45% of his overall condition. None of the individual causes, in my opinion, constitutes 50% or more of the cause of Mr. Hope’s back condition and specifically his need for treatment.  It is clear that on a medically probable basis the claimant’s radicular symptomatology which ultimately resulted in his need for surgical treatment times two developed during the course of his employment at Alcan Electric and, in my opinion, is related to the repetitive and heavy nature of his work activities during this time period.

Dr. Bald opined the Alcan Electric employment constituted a permanent aggravation of a pre-existing condition.  He concluded the radicular symptoms in Employee’s lower extremities developed during this course of employment; it was these symptoms that resulted in his need for surgery times two.
  In Dr. Bald’s opinion, since the disc protrusions at L4-L5 and L5-S1 were permanently aggravated during Employee’s Alcan Electric employment, the highest percentage of causation related to his need for treatment resulted from his Alcan Electric employment.
  When asked to apply “the substantial factor” analysis to the current need for treatment and disability, Dr. Bald said:

I do believe that the work injury event of June 28, 2005, while employed at Redi Electric was a substantial factor in his low back condition and ultimately in his need for medical treatment directed towards his low back condition.  In my opinion, had the injury of June 28, 2005, not occurred, it is unlikely that the claimant would later have developed the radicular symptomatology into his lower extremities that ultimately resulted in his need for surgical treatment times two.

Based on that definition, in my opinion the injury with Redi Electric is a substantial factor in Mr. Hope’s low back condition including his need for treatment beginning in August of 2006 up to the present.
 

Dr. Bald also believed the June 28, 2005 Redi Electric injury is “a substantial factor” in Mr. Hope’s current diagnoses, which is postoperative lumbar laminotomy, disc excision, and foraminotomy.  Though too early to assign, Dr. Bald indicated Employee will have a ratable PPI when he reaches medical stability.

Redi controverted Employee’s claim on September 24, 2008, based upon Dr. Bald’s EME report, and claimed Employee’s work with Alcan Electric was “the substantial factor” in Employee’s need for surgery.
  Concurrently, Redi petitioned to join Alcan Electric as a party to this case.
  On September 25, 2008, Employee “Smallwooded”
 Dr. Bald’s EME report.
  

On September 29, 2008, Alcan’s attorney entered his appearance.  All three parties appeared at a prehearing conference on September 30, 2008.  Alcan declined to take a position on joinder because it had not yet had time to review the file.  Employee noted there was a hearing scheduled for November 4, 2008, and Employee did not believe Alcan was responsible for his benefits and did not want to cancel or postpone the hearing.  Employee refused to continue the hearing unless Redi agreed to advance disability benefits; Redi declined.  A follow-up prehearing was scheduled for October 16, 2008.

Alcan subsequently objected to the prehearing conference summary stating it did not agree to have the issue of joinder heard prior to the scheduled November 4, 2008 hearing; it requested an earlier hearing date for that issue.  In short, Alcan objected to having a hearing on short notice on the merits of Employee’s claims.
  Alcan opposed Redi’s petition to join on several grounds: first, it objected to joinder because no claim had been filed against Alcan; second, Alcan would controvert the injury based on failure to give notice pursuant to §100; third, Alcan needed additional time for an EME and to conduct discovery; and fourth, the “last injurious exposure” defense is time-barred.  Alcan cited Board and Supreme Court decisions supporting its position that joinder should be denied.

On October 16, 2008, Employee filed a petition requesting “interim compensation” pursuant to AS 23.30.155.  Alcan subsequently “Smallwooded” Dr. Schilperoort’s and Dr. Bald’s EME reports.
  

The parties appeared at an October 16, 2008 prehearing.  Alcan advised that if it were joined as a party its attorney would ask for a continuance.  A convenient date prior to November 4, 2008 was not available for a procedural day hearing to resolve these issues.  Our Designee took a break from the prehearing and inquired with Board staff if the joinder and continuance matters could be heard on an expedited basis.  The parties agreed to hear the joinder and continuance requests at 1:30 PM on October 16, 2008.  All parties waived their 10 day notice and proceeded to the hearing room.

A two-member Board panel heard the parties’ respective arguments on October 16, 2008; their arguments were similar to their written pleadings and positions at prehearing conferences.  After hearing the parties’ arguments and deliberating at length, we concluded: 

First, we granted Redi’s September 24, 2008 petition to join Alcan Electric pursuant to 
AS 23.30.135 and 8 AAC 45.040(d) & (j).

Second, we ordered Alcan to pay interim TTD to Employee from the date the dispute over joinder arose, which was September 24, 2008, the day of the petition, and continuing pursuant to 
AS 23.30.155(d).

Third, we ordered our Designee to schedule a medical evaluation following the procedures set forth in §095(k), but the evaluation was ordered pursuant to AS 23.30.110(g), as soon as possible but no sooner than December 1, 2008, to give Alcan an opportunity to obtain an EME.

Fourth, we continued the November 4, 2008 hearing pursuant to 8 AAC 45.074(b)(1)(I) & (L).  We concluded we could not allow the hearing to go forward without a potentially liable party present.  We further felt we had to continue the hearing to allow Alcan the opportunity to obtain discovery.  Lastly, we recognized the hardship on Employee the delay would cause and minimized that hardship by our order requiring Alcan to pay interim TTD.  

At the hearing’s conclusion, Alcan argued its due process rights were violated because the Board ruled on the interim TTD issue that Alcan had not had opportunity to brief, and which was not before the board.

On October 22, 2008, Alcan filed a “Report of Occupational Injury or Illness” dated October 10, 2008, and completed by its office manager.  This injury report listed a November 29, 2006 date of injury, stated the cause of injury was unknown, the Employee was not available to sign it, and doubted the report’s validity because no work injury was reported to Alcan.

On October 23, 2008, Alcan filed a “Motion for Extraordinary Review” with the Alaska Worker’s Compensation Appeals Commission.
  We subsequently issued our Decision and Order with the following findings and orders, with all footnotes omitted:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case’s current status reveals interesting and complicated legal issues.  We find Employee wants to go forward with his hearing.  We find continuing the hearing may be a financial hardship for Employee because he has been unemployed for a lengthy time and his unemployment had run out.  On the other hand, we find Employer Redi has exercised its legal right to petition to join Employer Alcan under ‘the last injurious exposure rule.’  We find Employer Redi controverted Employee’s claim on September 24, 2008, solely on the basis that Employer Alcan may be responsible for all or a portion of the benefits Employee seeks in his claim.  We find going forward with the November 4, 2008 hearing would unfairly prejudice Alcan, as it would not have an opportunity to properly prepare for hearing by that date.   We find Alcan has expressed its intent to send Employee to an EME.  We find it likely the EME will create yet another medical dispute between Employee’s physicians and Alcan’s EME.  We further find, upon receipt of Alcan’s EME report, a Board-ordered medical evaluation would likely assist us in deciding the merits of Employee’s case, given Alcan’s late entry into this matter.  In short, we find complicated and intertwined legal rights and obligations, which we must apply to this case’s rather unique facts to afford a remedy best suited to protect the rights of all parties. . . . 

. . .

Redi’s September 24, 2008 petition to join Alcan Electric is granted pursuant to 
AS 23.30.135 and 8 AAC 45.040(d) & (j).  Though we do not rule upon the merits of Employee’s claim against Redi or the validity of any defenses by any party, we note that pursuant to 8 AAC 45.040(d), Alcan appears to be a ‘person’ against whom a right relief “may” exist.  Medical evidence arguably supports Redi’s “last injurious exposure” claim against Alcan. 

We have considered all 8 AAC 45.040(j) requirements and the parties’ arguments.  We find Alcan has objected to joinder and its objection was timely.  We find Alcan’s presence in this case is necessary for complete relief and due process among the parties, because medical evidence shows the possibility of a ‘last injuries exposure’ case against Alcan.  8 AAC 45.040(j)(2).  We find that going forward with a hearing against Redi only may result in inconsistent Board decisions and a resultant violation of one or more parties’ rights.  We find going forward without Alcan’s presence may affect Alcan’s right to protect its interest in defending against a ‘last injurious exposure claim.’  8 AAC 45.040(j)(3).  We find Employee has never filed a report of injury or a claim against Alcan and feels strongly that his Alcan employment did not cause his need for medical care beginning in 2006 or thereafter, or any disability.  8 AAC 45.040(j)(4).  We find we cannot determine, at this time, whether a defense to a claim if filed by Employee against Alcan would bar the claim because we lack sufficient evidence, argument, and case law to address this issue.  8 AAC 45.040(j)(5).  

We conclude it is not necessary for us to determine the answer to each of the five requirements under 8 AAC 45.040(j) before joining a party.  We placed greater emphasis on 8 AAC 45.040(j)(2-3).  We note here, as we did at hearing, that all parties requested immediate relief and a ruling on the petition to join because of the pending November 4, 2008 hearing.  Our regulations and statutes generally work well when we must formulate a remedy that protects the rights of all parties.    AS 23.30.001.  We conclude our decision to join Alcan does just that.

We conclude the legislature intended that we interpret the Act to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers subject to its provision.  The law requires us to decide cases on their merits and to not construe the law in favor of any party.  Lastly, our hearings must be impartial, fair, and must afford all parties due process.  AS 23.30.001(1-4).  

We further find our process and procedure ‘shall be as summary and simple’ as possible.  AS 23.30.005(h).  We find that our hearings are not bound by common or statutory law or by technical or formal rules of procedure.  We may make our investigation and conduct our hearings in a manner by which we may best ascertain the parties’ rights.  AS 23.30.135(a).  Lastly, we find that joining Alcan is the only effective way to protect the rights of all parties in this case.  We conclude Alcan may raise any and all defenses under the law to Redi’s ‘last injurious exposure’ defense and administrative economy requires us to hear Alcan’s defenses, along with Redi’s last injurious exposure defense, in light of Employee’s claims against Redi. . . .

. . .

We continue the November 4, 2008 hearing pursuant to 8 AAC 45.074(b)(1)(I) & (L).  We find no evidence Alcan had any notice or knowledge of any potential claim against it until Redi filed its September 24, 2008 petition to join Alcan.  We find Alcan has not had an opportunity to obtain an EME or develop much other discovery.  We conclude the Act requires a continuance so Alcan can formulate its defenses, obtain appropriate discovery, and so we can decide this case on its merits.  AS 23.30.001(1-4).
. . .

We orally ordered Alcan to pay interim TTD to Employee from the date the dispute over joinder arose, which was September 24, 2008, the date of Redi’s petition, and continuing expressly ‘pursuant to 23.30.155(d).’  We hereby modify slightly our oral order at the October 16, 2008 hearing on this point.  Our oral order should have ordered Alcan to pay interim TTD “from the date we joined Alcan as a party, October 16, 2008, pursuant to AS 23.30.155(d).”  Alcan was not a party to the claim until October 16, 2008, when the Board joined it as a party.  Therefore, Alcan’s obligation to pay TTD pursuant to §155(d) began October 16, 2008, and not September 24, 2008.

At the October 16, 2008 hearing, Alcan argued that we violated Alcan’s due process rights by deciding the interim TTD issue raised by Employee’s pending petition, when that issue was not set for hearing at a prehearing conference, and Alcan had not had an opportunity to brief or otherwise address it.  However, Alcan misconstrues our actions at the October 16, 2008 hearing.  We did not intend to rule, and we did not rule, on Employee’s petition for interim TTD.  Our oral order never said that we ruled on Employee’s petition.  We based our order expressly on AS 23.30.155(d).

Once we joined Alcan as a party to this case, we find §155(d) became self-executing and required Alcan to pay Employee TTD employee pending resolution of this case.  We find that this part of §155(d)’s purpose is to ensure injured workers have TTD benefits while employers argue over who is responsible for Employee’s ongoing disability.  We find this concept is the entire point of this portion of that subsection.  We find and conclude it is a self-executing statute.  In other words, an injured worker does not have to file a claim or petition for an order under this subsection.    The fact Employee had a pending petition seeking interim TTD is immaterial to our finding and conclusion on this point.  We find our remedy on this point particularly compelling under the Act, given that in this case, Employee at present has no desire to seek relief from Alcan, and Redi waited essentially to the last minute to file its petition to join Alcan as a party to Employee’s dispute.  As Alcan pointed out at hearing, had Redi filed its petition to join Alcan sooner, any defenses and other issues could have and would have been resolved long before the eve of Employee’s long-awaited hearing on the merits of his claim against Redi.  Furthermore, as we informed the parties at hearing, if Alcan prevails on its defenses, it has the right to obtain recovery of its attorney’s fees and costs directly from Redi.  AS 23.30.155(d).

In State of Alaska, Department of Corrections v.  Dennis, the commission declined extraordinary review of a board decision awarding interim temporary disability and stated:

The last employer retains the right to controvert liability on the basis of evidence sufficient to overcome the presumption, but it must pay (subject to the right of reimbursement) temporary compensation despite a valid controversion. 

As here, the Dennis board determined in reviewing §155(d) that ‘there is insufficient evidence in the record, as yet,’ to rule on the last employer’s defenses.  Furthermore, in direct support of our sua sponte order in this case, entered before briefing or argument, the commission stated:

AS 23.30.155(d) is intended to be ‘self-executing.’  It provides the employee with temporary benefits (footnote omitted) while the board decides between one party, an employer who is almost certainly liable, and the second party, a possibly liable, (usually later), employer.  AS 23.30.155(d) is intended to spare the employee the wait for benefits when the only colorable defense by an otherwise responsible employer is that another employer’s employment is the legal cause of the disability.  In such cases, the later employer pays temporary compensation, but is entitled to be fully reimbursed upon the board’s determination that another employer is liable (footnote omitted).  The availability of reimbursement is crucial to the proper operation of AS 23.30.155(d).  It would be a violation of the right to due process to compel any employer, who validly exercises the right to controvert benefits, to pay benefits to an employee prior to a hearing on the merits of the employee’s claim, because an employer cannot recover benefits paid to an employee to whom the employer is not liable, (footnote omitted) absent proof of employee fraud (footnote omitted).  If the employer who pays compensation under AS 23.30.155(d) is found not liable to the employee, and reimbursement is not available, by compelling prepayment, the state will have deprived an employer of its property without due process of law.

In Parish v. City of Seward Hospital, we ordered Employer to pay interim time-loss and medical benefits in a last-injurious-exposure case.  In Martinez v. Ocean Beauty Seafoods, citing AS 23.30.135, we awarded interim compensation, at least until the conclusion of an SIME, based upon the unique facts of that case.  Based upon this case’s unique facts, as set forth in detail above, we will award interim compensation until the Board-ordered medical evaluation is completed and we decide the case on its merits.

. . .

We orally ordered our Designee to schedule a medical evaluation following the procedures set forth in §095(k), but the evaluation was ordered pursuant to AS 23.30.110(g).  We ordered this medical evaluation as soon as possible but no sooner than December 1, 2008, to give Alcan an opportunity to obtain an EME.  This §110(g) evaluation is functionally similar to a §095(k) SIME.  When deciding whether to order an SIME, the Board considers the following criteria:

1.  Is there a medical dispute between Employee’s physician and Employer’s independent medical evaluator?

2.  Is the dispute significant? 

3. Will a SIME physician’s opinion assist the Board in resolving the disputes?
We have consistently found, and we again find, that §095(k) is procedural and not substantive for the reasons outlined in Deal v. Municipality of Anchorage.  We conclude we have wide discretion pursuant to §095(k) to consider any evidence available when deciding whether to order an SIME to assist us in investigating and deciding medical issues in contested claims, pursuant to §135(a).  In most cases, to justify ordering an SIME under §095(k), we must find the medical dispute is ‘significant.’  We find the medical disputes here are significant.  They are further complicated by Alcan’s late joinder into this case.

The Alaska Workers’ Compensation Appeals Commission (‘AWCAC’) in Bah v. Trident Seafoods Corp., addressed our authority to order an SIME pursuant to §095(k), and an evaluation pursuant to §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it said:

[t]he statute clearly conditions the Employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the employer.

The AWCAC further stated that before ordering an SIME, we must find that the medical dispute is both significant or relevant to a pending claim or petition and that the SIME would assist us in resolving the dispute.  Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the Board; it is not intended to give Employee an additional medical opinion at Employer’s expense when Employee disagrees with her own physician’s opinion.  

We find Alcan intends to send Employee to an EME.  Alcan’s EME may disagree in large measure with Dr. Bald’s and Dr. Schilperoort’s opinions.  However, if Alcan’s EME agrees with Redi’s EMEs in any respect, then there will be a medical dispute between Alcan’s physicians and Employee’s attending physicians.  We further find our SIME Dr. McDermott was confused about critical medical-legal issues in his deposition.  We find additional delays waiting for Alcan’s EME report to see if a dispute actually arises are unreasonable because Employee was ready to go to hearing on November 4, 2008, and Redi’s last minute request for Alcan’s joinder has caused the instant delay.  Most importantly, we find a Board-ordered medical evaluation after Alcan’s opportunity to obtain an EME, will permit the parties and the Board to develop and ask questions regarding any remaining medical issues, will assist us greatly in deciding this complicated case on its merits and will best protect the rights of all parties. 

Lastly, we find Employee currently has filed no claim against Alcan and has expressed no interest in pursuing any rights against Alcan.  We find Redi successfully petitioned to implicate reluctant Alcan in this case.  Accordingly, we modify our oral orders slightly and find the potential for another medical dispute was generated solely by Redi’s petition to join Alcan, and we direct Redi to pay for the costs associated with the §110(g) evaluation.  We direct our Designee to schedule the §110 evaluation as soon as possible but no sooner than December 1, 2008 with Dr. McDermott, who is already familiar with this case, and with the parties’ assistance, obtain medical records and appropriate questions pursuant to the requirements of AS 23.30.095(k) and 8 AAC 45.092.  Using Dr. McDermott will advance the case more quickly and reduce Redi’s costs, consistent with the legislature’s intent.  AS 23.30.001(1).


ORDER

1) Redi’s September 24, 2008 petition to join Alcan Electric is granted pursuant to AS 23.30.135 and 8 AAC 45.040(d) & (j).  

2) We continue the November 4, 2008 hearing pursuant to 8 AAC 45.074(b)(1)(I) & (L).  

3) We modify slightly our oral order at the October 16, 2008 hearing and order Alcan to pay interim TTD from the date we joined Alcan as a party, October 16, 2008, pursuant to the self-executing provisions of AS 23.30.155(d).

4) We order our Designee to schedule a medical evaluation following the procedures set forth in §095(k), but the evaluation is ordered pursuant to AS 23.30.110(g).  We order this medical evaluation to occur as soon as possible but no sooner than December 1, 2008 to give Alcan an opportunity to obtain an EME, in accordance with this decision.

5) We order Redi to pay the costs associated with Employee’s attendance at the §110(g) evaluation and the report pursuant to AS 23.30.095(e) & §135.

6) We direct our Designee to arrange for a medical evaluation by Dr. McDermott, and with the parties’ assistance, obtain medical records and appropriate questions pursuant to the requirements of AS 23.30.095(k) and 8 AAC 45.092.  We reserve our jurisdiction to resolve any disputes over this issue.

The appeals commission issued a Memorandum Decision and Order, which granted extraordinary review, stayed Decision and Order 08-0212 paragraphs 4-6, stayed the SIME, denied Alcan’s request for an order staying the interim compensation we awarded pursuant to §155(d) except for any part which may pertain to benefits after the date of medical stability, invited the Division to intervene in the matter, and directed Alcan to file an appeal.

On May 4, 2009, the AWCAC issued an document styled “Notice Of Proposed Decision And Order.”
  In pertinent part, the proposed decision and order states, with all footnotes omitted:

The parties to this appeal waived presentation of oral argument on this appeal and the commission did not order it.  The commission has deliberated and reached a decision on the appeal.  Because the parties requested an expedited decision in view of an impending hearing before the workers’ compensation board, the commission gives the parties notice that it has reached a decision, summarizes its proposed decision below, and makes the following order.  The commission will issue a final decision within 90 days of April 10, 2009, the last day to request oral argument.

1. The commission concludes that this appeal presents a case of board failure to adhere to its own regulations regarding notice to the parties of the issues that will be addressed by the board in a decision.  Simon v. Alaska Word (sic) Products, Groom v. State, Dep’t of Trans., and Smith v.  CSK. Auto, Inc., as well as our recent decision in Schouten v. Alaska Indus. Hardware, require the commission to reverse the board’s order where the board’s order is the product of a process that fails to provide the due process required by AS 23.30.001(4) and comply with the board’s regulations, as it did here. . . . 

. . .

2.  The commission concludes that, because compensation is payable in respect to injury or death, the boards’ regulations clearly require a claim to be filed for every injury.  The operation of the presumption is linked to the filed claim.  Thus, where two distinct injuries are alleged to be the source of the disability or need for medical benefits, and the competing allegations result in two potentially liable employers, the appropriate process is claim consolidation, not joinder of parties.  Joinder is appropriate when multiple claims arise out of a single transaction -- either a single injurious event with multiple potentially liable employers or insurers, or, in the case of claims based on a period of aggravation or repetitious activity, such as prolonged exposure to a harmful substance, a single employment with successive insurers.  Some cases, such as ones based on a lifetime of prolonged exposure in an industry, may require both party joined and claim consolidation.

3. 8 AAC 45.040(a) permits an employer to file a claim against another employer, and provides that an employee must be joined in the claim.  During a claim process, the earlier employer has an opportunity to file a claim against a later employer, the later employer then has notice of the claim, and the employee is given a chance, in the joinder proceeding, to articulate his or her objections to the claim being made.  In this case, no claim was filed against the later employer by either the earlier employer or the employee, and the employee was not joined as a party to a claim alleging an injury during the period of employment by the later employer.

4. AS 23.30.155(d) does not permit the board to order temporary total disability compensation to be paid by a last employer who was not a party to the only claim, but whom the board determines might be liable to the employee on some other claim, when (a) the employee has not filed a claim against the employer, or (2) (sic) the earlier employer has not filed a claim against the last employer and joined the employee to that claim.

5. The board applied the commission’s decision in State of Alaska, Dep’t of Corrections v.  Dennis over broadly. . . .  The earlier employer did not concede that its only defense was liability of the later employer based on a later, distinct injury.  More importantly, the later employer against whom no claim is filed for the alleged injury or different injury could not be determined to be the legal cause of liability for compensation for the temporary disability.

6. The board exceeded its authority by directing payment through the date the employee’s claim is heard on the merits. . . .

7. The independent medical examination ordered by the board under AS 23.30.110(g) was mistakenly ordered. . . .

8. The participation of persons who were not members of the board, even their presence as a silent audience, taints the process of deliberation and violates the confidentiality of deliberations by the panel. . . .

9. The board order was for continuing temporary total disability compensation, and the appellee fails to state that his entitlement to temporary total disability compensation ceased. . . .

10. The appellee failed to object to the commission’s authority to hear a discretionary appeal upon motion for extraordinary review in appellee’s response to the motion for ordinary review. . . .

11. The appellee’s counsel filed successive affidavits of attorney time and service.  Until proceedings of the commission are concluded, the award of attorney fees is premature. . . .

ORDER

1. The board order directing payment of temporary total disability compensation to the employee pursuant to AS 23.30.155(d) in paragraph 3 of Interlocutory Order No. 08--0212 is REVERSED.

2. This case is remanded to the board to determine if a claim has been filed against the appellant Alcan Electrical.  If no claim has been filed against Alcan Electric (sic), then the board shall direct Redi Electric to file a claim and seek joinder of the employee in a claim against Alcan Electrical pursuant to AS 23.30.040(a).

3. The board’s order granting a petition to join Alcan Electrical in paragraph 1 of its Interlocutory Order No. 08--0212 is MODIFIED to order consolidation of claims, if a claimant is filed by Redi Electric against Alcan Electrical for compensation benefits owed to the employee, Michael Hope, and if the board orders joinder of Michael Hope and Redi Electric’s (sic) claim against Alcan Electrical.

4. Compensation, including penalty on compensation, and any benefits paid by Alcan Electrical pursuant to the board’s Interlocutory Order No. 08--0212, are subject to reimbursement by the employer found liable for temporary total disability compensation, and benefits owed to Michael Hope in a final determination of the merits of the consolidated claim for compensation and benefits.  If the board finds that Michael Hope was not entitled to temporary total disability compensation during the period it was paid by Alcan Electrical pursuant to Interlocutory Order No. 08--0212, the compensation paid by Alcan Electrical pursuant to Interlocutory Order No. 08--0212 shall be considered an advance payment of other compensation to which Hope may be found liable (sic) in a final decision on the merits of Hope’s consolidated claim.

5. The board’s orders contained in paragraphs 4, 5, and 6 of Interlocutory Order No. 08--0212 are REVERSED and VACATED.  The board may decide if a second independent medical examination is required under AS 23.30.095(k).

The parties are cautioned that the commission’s decision may change before the final decision is distributed.  A final decision will be issued before July 1, 2009 (emphasis added).

On May 6, 2009, Redi filed a Workers’ Compensation Claim against Alcan seeking TTD, PPI, medical costs, interest, and attorney’s fees and costs.
  The section, reserved for setting forth a reason for filing a claim, stated:

Pursuant to Proposed Decision and Order dated 05/04/09, because Mr. Hope has not asserted a claim against Alcan Electric, the Appeals Commission ordered Redi Electric to file a claim and seek joinder of the employee and the claim against Alcan Electric (sic).  This claim is therefore filed by Redi Electric against Alcan under last injurious exposure.

A hearing was scheduled for May 28, 2009 before the Board.  In the interim, Employee and Alcan came to a tentative settlement resolving their issues for the most part.   Employee and Alcan provided a Compromise and Release Agreement (C & R) signed by Employee, Employee’s attorney, Alcan’s attorney, and Bruce McKenzie who is apparently also Alcan’s attorney.

THE PARTIES’ ARGUMENTS:

At hearing, Employee argued he was not injured at Alcan and never felt his Alcan work caused a worsening of his condition.  He pursued his claim against Redi, but asserted Redi deliberately delayed.  Accordingly, Employee asked the Board to approve the C & R between him and Alcan which pays some the compensation he feels is “clearly due.”  Should the Board approve the C & R, there would be nothing left to join or consolidate with the case against Redi.  Employee asserted he was ready to proceed to hearing against Redi.  Employee denied there was a statutory basis requiring joinder or consolidation of any parties or claims.  He asserted the litigation ran contrary to the legislature’s intent to provide a “quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers.”

Employer Alcan similarly argued the board should approve the settlement agreement.  It conceded the current procedural posture is “blurry, at best.”  Alcan asked the Board to formally find it is not joined to the ongoing claim between Redi and Employee.  Consequently, Alcan also argued there is no need to join it to any dispute between Employee and Redi Electric.  In short, Alcan asked the Board to rule on it settlement agreement before it ruled upon the joinder/consolidation issues.

Employer Redi Electric objected to the Board approving the settlement agreement, because it had filed a claim against Alcan and because it had not signed a settlement agreement as a necessary party.  It asserted because it filed a claim against Alcan, Employee should be joined in that claim pursuant to the regulations, and its claim should be consolidated with the claim filed by Employee against Redi.  In short, Redi argued the Board should rule on the joinder/consolidation issues before it ruled on the settlement agreement.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.005 states in part:

(a) The Alaska Workers’ Compensation Board consists of . . . five southcentral panels of three members each sitting for the third judicial district. . . .  Each panel must include the commissioner of labor and workforce development or a hearing officer designated to represent the commissioner, a representative of industry, and a representative of labor. . . . 


(b) The commissioner . . . may designate hearing officers to serve as chairs of panels for hearing claims.


. . .

(h) The department shall adopt rules for all panels . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

. . .


(j) The board may also arrange to have hearings held by the commission, officer, or tribunal having authority to hear cases arising under the workers’ compensation law of any other state, of the District of Columbia, or of any territory of the United States. The testimony and proceedings at the hearing shall be reported to the board and are a part of the record in the case.  Evidence taken at the hearing is subject to rebuttal upon final hearing before the board. . . .

Our statute AS 23.30.008 states in pertinent part:

(a) The commission shall be the exclusive and final authority for the hearing and determination of all questions of law and fact arising under this chapter in those matters that have been appealed to the commission, except for an appeal to the Alaska Supreme Court. . . .  On any matter taken to the commission, the decision of the commission is final and conclusive, unless appealed to the Alaska Supreme Court, and shall stand in lieu of the order of the board from which the appeal was taken.  Unless reversed by the Alaska Supreme Court, decisions of the commission have the force of legal precedent.

(b) The commission, in its administrative capacity, shall maintain, index, and make available for public inspection the final administrative decisions and orders of the commission and of the board. . . . 

Because the commission has exclusive and final authority for hearing and determining all questions arising under the Act and its final decisions have precedential value, we find the Board has no authority to act contrary to the commission’s final decision.  However, in this case, the Board is concerned the commission has not issued a final decision.  The commission stated clearly at the conclusion of its “Notice”: “The parties are cautioned that the commission’s decision may change before the final decision is distributed.  A final decision will be issued before July 1, 2009” (emphasis added).
  The commission’s notice of proposed decision and order expressly states it is simply a notice of what the commission expects to issue as its final decision, prior to July 1, 2009.  However, we find the commission’s notice is clearly not its final decision and we are cautioned by the commission its final decision may change before July 1, 2009, when it is ultimately issued.  We find the commission’s notice is essentially an advisory opinion about what the commission intends to do, which by its own terms may be subject to change.  Consequently, the Board is concerned any order it issues on this complicated matter may be in error as soon as it is issued, because the commission may change its proposed orders in its final decision.  Our finding is supported by the commission’s notice’s express language, supra, and by Alcan’s observation the case’s procedural posture is “blurry, at best.”  We note the commission has not included the May 4, 2009 Notice Of Proposed Decision And Order on its website, supporting our determination it was not intended to be a final decision, which would otherwise be maintained, indexed, and made available for public inspection as a final administrative decision and order on the commission’s website.
  

We share a concern similar to one the commission expressed in McGahuey v. Whitestone Logging, Inc.,
 where it stated:

If the board’s decision has been appealed to the commission, the same rule bars the board’s action on a petition for modification of the appealed decision, not because it violates the separation of powers between the executive and the courts, but because the commission cannot properly review a decision by the board if the board continues to modify the decision that the commission has under review.  The ability of the commission to fulfill its responsibility under AS 23.30.008 and .128 are (sic) undermined if the board changes its decision on the issues under review at the commission before the commission acts (emphasis added).

Our statute AS 23.30.110(c) states in pertinent part:

Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing.  An opposing party shall have 10 days after the hearing request is filed to file a response.  If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date.  If opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request.  The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail. After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board.  After completion of the hearing the board shall close the hearing record.  If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement.  Within 30 days after the hearing record closes, the board shall file its decision. . . . (emphasis added).
In the instant case, all parties requested a prompt ruling, each arguing their own issues should be resolved first before the Board considered the other parties’ issue.  We find we have a duty and a mandate to issue our decisions within 30 days after the hearing record closes, pursuant to AS 23.30.110(c).  Given the Designated Chair’s recent change in duties, we find the Board’s time for researching, writing and issuing decisions and orders is limited.  The commission recently stated in dicta in City of Petersburg v. Tolson
 (all footnotes omitted):

The legislature intended that the Alaska workers’ compensation system should ‘ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter’ and ‘that all parties shall be afforded due process.’  In workers’ compensation cases, all parties have a procedural interest in a prompt, fair adjudication of claims; a property interest may exist where the employee is denied compensation until the board decides his claim in his favor or the employer is denied an end to liability until the board decides the claim in the employer’s favor (emphasis added).

Our statute AS 23.30.135 states in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . (emphasis added).


We find we cannot properly and promptly issue a decision on a case that is on review before the commission when the commission has issued a notice of a final decision giving us proposed instructions, but no final decision, and stated its proposed decision may change before the final decision is issued.   We find under this unique situation, we cannot properly ascertain the parties’ rights.  We find our ability to fulfill our responsibility under AS 23.30.005, 110, and 135 is undermined if the commission changes its opinion after we rule on the merits of the two issues before us.  We find the result is unpredictable under these circumstances.  Therefore, we conclude we will not rule on the merits of these issues until we have received the commission’s final decision in this case.

ORDER

1) The Board declines to rule on the request for approval of the C & R agreement between Employee and Alcan, pursuant to AS 23.30.012 and 8 AAC 45.160 at this time, pending the commission’s final decision in this matter.

2) The Board declines to rule on Redi’s request to join and consolidate Employee and Employee’s pending claim against Redi with the claim filed by Redi against Alcan, pursuant to 8 AAC 45.040 at this time, pending the commission’s final decision in this matter.

3) We retain our jurisdiction over these issues and will issue our decision promptly following receipt of the commission’s final decision.

Dated at Anchorage, Alaska this 25 day of June, 2009.
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EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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