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           P.O. Box 115512
Juneau, Alaska 99811-5512

	KACEY M. SCACCO, 

          Employee, 

               Claimant,

         v. 

SEVEN SEAS FISHING CO.,

          Employer,

          and 

TOKIO MARINE c/o SEABRIGHT INS. CO.,

           Insurer,

                Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200819887
AWCB Decision No.  09-0124
Filed with AWCB Anchorage, Alaska

on July 2, 2009


We heard the parties’ arguments concerning their compromise and release agreement (C&R) in Anchorage, Alaska on June 2, 2009.  The employee appeared telephonically and represented herself (claimant).  Attorney Elise Rose represented the employer and insurer (employer).  We closed the record at the conclusion of the hearing on June 2, 2009.

ISSUES

1. Shall we approve the parties’ compromise and release agreement?

2. Shall we order a second independent medical evaluation (SIME) examination of the employee, under AS 23.30.095(k)?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
The following case history and summary of the relevant evidence is limited to that necessary to decide the narrow issues before us.

The claimant, who is right-handed, was working for the employer as a processor on the fish processing boat the “Stellar Sea” on the “slime line,” when a frozen fish came down the line and jammed her left ring finger, spraining it.
  The claimant gave the date of injury as June 27, 2008.
  In addition, the motion of working her right wrist caused swelling and “major” pain and numbness.
 The claimant first sought care on July 25, 2008, when she was seen by Tim Schwarz, M.D.
  She complained of right wrist pain and left 4th digit pain as a result of her work injury in June.  She rated her pain at seven over ten.  She also complained of numbness in the right thumb, index and middle fingers.  On physical examination, Dr. Schwarz noted tenderness to palpation of the right wrist and in the left finger over the proximal interphalangeal (PIP) joint.  He indicated the x-rays revealed no acute abnormalities.  He opined the examination and symptoms were consistent with carpal tunnel syndrome (CTS).  The claimant was advised to continue to wear a splint on her right wrist and follow-up with a specialist in two to three days.  She was prescribed Vicodin for pain.

The claimant followed up with Walter George, M.D., with Providence Occupational Health on July 30, 2008.
  She reported her work with the employer involved cutting and gutting fish, casing up fish and picking up frozen fish.  The claimant noticed numbness of her right hand involving the first three fingers to the point she could not even grab a knife.  She also reported a fish hit her on the thumb side of her left fourth PIP joint, partially dislocating it, although she popped it back into place.  The claimant stated her whole right wrist swelled up, especially on the radial aspect of her wrist.  She denied having similar symptoms before.  On the date she saw Dr. George, she complained she could not feel anything in the first three fingers of her right hand, and she could not move her wrist.  In addition, she had shock-like symptoms up and down her right wrist at night.  The claimant was using a wrist splint and taking one to two Vicodin at bedtime and Tylenol for the pain.  On physical examination, Dr. George indicated both wrists and hands looked normal.  He noted diminished sensation in all the fingers on the right hand, except for the fifth finger, and decreased grip strength on the right.  An x-ray of the right wrist was negative.  Dr. George diagnosed tendinitis, including de Quervain’s tenosynovitis in the right wrist, which caused an exacerbation of the underlying right CTS.  He also suspected asymptomatic CTS in the left hand.  Dr. George restricted the claimant to light duty and advised her to continue using the wrist splint, elevated the right wrist and use cool packs.  He planned to do nerve studies of both wrists and follow-up in two weeks.
 

Dr. George saw the claimant again on August 20, 2008, when she reported continued right hand pain and numbness in the right thumb.  She had not had the nerve studies done because she had been unable to contact her employer’s workers’ compensation manager.  On physical exam, Dr. George noted the claimant had 60 percent of the normal range of motion in the right wrist and reduced grip strength on the right.  He diagnosed bilateral CTS, worse on the right than on the left.  He continued the same plan of care.

The claimant followed up with Dr. George on September 3, 2008, at which time she complained of both hands being totally numb, particularly on the right.  She reported her workers’ compensation claims adjustor had told her they would pay for the nerve studies, but not right hand surgery.  On physical exam, Dr. George noted the grip strength on the right was 17 kg, while on the left it was 37 kg.  He diagnosed bilateral CTS, worse on the right than the left.  He opined the CTS was preexisting, with a flare up of symptoms related to repetitive use of the hands.  Dr. George released the claimant to regular work, but stated she was not medically stable.  He dispensed another wrist splint for the left wrist.

Steven Andersen, M.D., saw the claimant on September 16, 2008, on referral from Dr. George, for evaluation of suspected CTS.
  The claimant complained of residual shooting pain in the right wrist and numbness in the right thumb on the day of the evaluation.  On physical examination, Dr. Andersen noted there was no atrophy in the right upper extremity, but could not do strength testing because of “ratchety giveaway presentation with manual muscle testing.”  Nerve conduction studies (NCS) and electromyography (EMG) showed focal bilateral median neuropathy at the wrist, no evidence of associated axonal disruption, and no confirmable right-sided cervical radiculopathy.  Dr. Andersen concluded the claimant had right wrist and hand symptoms, but because the symptoms only involved the right thumb and the NCS abnormality was similar bilaterally, it was not a case of clinical carpal tunnel syndrome.  Dr. Andersen recommended a follow-up study in six months if clinically indicated.

The claimant saw Dr. George again on September 19, 2008.
  She complained of diffuse right hand numbness and wrist pain, especially in the right wrist.  Dr. George had not yet received the results of the electrodiagnostic studies performed by Dr. Andersen, and he diagnosed the claimant with bilateral CTS, worse on the right than the left, exacerbated by work activities, but pre-existing.  He also diagnosed her with right wrist tendinitis, de Quervain’s type, which he opined was definitely work related.  He placed her on light duty work, gave her a long radial gutter splint for the right wrist, and referred her for hand therapy.  He planned to refer her to a hand surgeon.

On September 29, 2008, the claimant began her hand therapy with Martin Codino, D.C., of Northeast Portland Chiropractic Center.
  Dr. Codino provided ultrasound treatment for the right wrist and prescribed icing of the wrist in slight extension three times per day for 20 minutes and continued use of the cock-up splint and prescription medications.
  The claimant saw Dr. Codino almost every week from September 29, 2008 through November 21, 2008.
  She was treated with ultrasound for her ongoing complaints of right hand, finger, and wrist pain, swelling, and numbness.

The claimant went to the Providence Milwaukie Hospital (PMH) emergency room (ER) on October 9, 2008, complaining of right wrist pain and requesting medication.
  Speros Homer, M.D., examined the claimant and diagnosed her with acute left wrist tendonitis.  He prescribed Vicodin and released her to the care of her primary physician.

On October 27, 2008, the claimant saw Richard Heitsch, M.D., of the Integrated Medicine Group, LLC, on referral from Dr. Codino.
  Dr. Heitsch indicated the claimant’s entire right arm was mildly tender and swollen, with the tenderness and swelling increasing distally.  He also noted slight decrease in abduction in the right shoulder, decreased mobility in the right elbow, and an immobilized right wrist.  Dr. Heitsch stated the hand was mobile with passive movements.  Dr. Heitsch diagnosed CTS and synovitis, unspecified.  He recommended elevation of the right upper extremity as much as possible, and continued chiropractic and massage therapy twice per week.
  When the claimant followed-up with Dr. Heitsch on November 17, 2008, there were no changes in her condition or his recommendations.
  

At the employer’s request, orthopedic surgeon Anthony Woodward, M.D., evaluated the claimant for an employer’s medical evaluation (EME), on November 25, 2008.
  Dr. Woodward reviewed the claimant’s medical history and conducted a history and physical examination.  He opined the claimant had right wrist pain and right hand pain and stiffness, as well as right upper extremity numbness, all without orthopedic explanation.  He further opined the work activities were not the substantial cause of the claimant’s right upper extremity condition, and she did not require any treatment for her work injury.
  

When next seen on December 9, 2008, the claimant told Dr. Heitsch she was not attending therapy because it was not helpful.  Dr. Heitsch indicated the swelling in the right arm was noticeably less, although the strength remained decreased, and the right hand grip was weak.  He also noted the sensation appeared equal bilaterally.  Dr. Heitsch discontinued the chiropractic therapy, but continued the massage therapy one time per week.  He planned to request a neurology evaluation.

The employer controverted all benefits on December 15, 2008, based upon Dr. Woodward’s EME report.
  There are no further medical records after Dr. Heitsch’s December 9, 2008 medical report.

At hearing on June 2, 2009, the claimant testified she still has numbness in her hand and wrist, and swelling three or four days a week.  She stated she can only lift 20 to 25 pounds with her right hand and has difficulty writing.  She testified it hurt to bend her wrist.  The claimant further testified the discomfort awakens her at night, three or four nights per week.  The claimant stated she sought care at the emergency room about one and one half months ago, but otherwise was not seeing any doctor.  

The claimant testified she is not currently working, and is currently staying at a shelter.  She stated she has looked for work without success, and that it might be hard to find work as she cannot use her right hand very well.  She testified she did not have any health insurance, but her father was going to try to put her on his health insurance through the American Association of Retired Persons (AARP).  The claimant also stated she thought it was in her best interests to settle this case because she wants to be done with it.

The Board stated it could not approve this C&R without an SIME, but that it wanted to give the employer an opportunity to address the issue of the SIME and raise any objections it had to an SIME.  The employer’s attorney Ms. Rose stated she did not want an opportunity to address the issue of an SIME, but she wanted to make it clear that if the Board ordered an SIME, the C&R would be withdrawn.

The claimant testified she understood the C&R would be withdrawn if the Board ordered an SIME.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. COMPROMISE AND RELEASE AGREEMENT

AS 23.30.012(b) provides, in relevant part:

. . . .

The agreement shall be approved by the board only when the terms conform to the provisions of this chapter, and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  A lump-sum settlement may be approved when it appears to be to the best interest of the employee. . . .

8 AAC 45.160(a) provides, in pertinent part:

The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee. . . .  The board will, in its discretion, require the employee to attend, and the employer to pay for, an examination of the employee by the board’s independent medical examiner. . . .

We find the claimant has signed the C&R and testified at hearing she thought it was in her best interests to settle her case.  However, based on the claimant’s testimony she continues to have significant problems with her right hand and wrist, is not working and does not have any health insurance, we find this C&R is not in the claimant’s best interests.  We will not approve the C&R submitted by the parties.

II. SECOND INDEPENDENT MEDICAL EVALUATION

Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry, or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

Our regulation at 8 AAC 45.092(g) provides in relevant part:

If there exists a medical dispute under in AS 23.30.095(k), . . .(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

(A) the parties stipulate, in accordance with (1) of this subsection, to the contrary and the board determines the evaluation is necessary; or

(B) the board on its own motion determines an evaluation is necessary.

We have long considered subsections AS 23.30.095(k) and AS 23.30.110(g) to be procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage
 and Harvey v. Cook Inlet Pipe Line Co,
 granting us wide discretion to consider any evidence available when deciding whether to order an SIME, and deciding what issues to address, to assist us investigating and deciding medical disputes in contested claims.  We also note AS 23.30.135(a) and 
AS 23.30.155(h) mandate we follow such procedures as will “best ascertain the rights of the parties” and “properly protect the rights of the parties.”  Pursuant to 8 AAC 45.092(g), we note our authority to order a SIME even absent a timely request by either of the parties.  The Board considers the criteria under which we review requests for SIME pursuant to AS 23.30.095(k).  In particular, we consider the following factors: 
1. A medical dispute between the employee's attending physician and the employer's medical evaluation physician; 

2. The dispute is significant; and 

3. An SIME physician's opinion will assist the Board in resolving the dispute.

We first consider whether there is a significant dispute between the claimant’s attending physician Dr. George and the EME physician, Dr. Woodward concerning causation.  We find that the employee’s attending physician, Dr. George, diagnosed the employee with preexisting bilateral CTS, exacerbated by work activities, and right wrist tendinitis, de Quervain’s type, which was definitely work related.  We find that the EME physician Dr. Woodward diagnosed the claimant with right wrist pain, right hand pain and stiffness, as well as right upper extremity numbness, all without orthopedic explanation.  He opined the work injury is not the substantial cause of the claimant’s right upper extremity symptoms and disability.  Based on the above, we find there is a significant dispute concerning causation between the claimant’s physician and the EME physician.  We also find an SIME by an orthopedic surgeon who specializes in disorders of the hand and wrist would be helpful to us in resolving the dispute concerning causation, and resolving the dispute is 
essential to determining and protecting the rights of the parties.
  The Court in Summers v. Korobkin Construction was clear that no written claim was necessary when the parties had a real, 
or impending, dispute.  Therefore, we will exercise our authority under AS 23.30.095(k) to request a medical evaluation in this case.

ORDERS
1. The claimant shall be evaluated in an SIME by an orthopedic surgeon who specializes in disorders of the hand and wrist and/or upper extremities.

2. Workers’ Compensation Officer Deborah Simpson shall schedule an SIME with an orthopedic surgeon who specializes in disorders of the hand and wrist and/or upper extremities, in accord with the procedure in 8 AAC 45.092(h). 

Dated at Anchorage, Alaska on July 2, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Judith DeMarsh, Designated Chairperson






Pat Vollendorf, Member






Robert C. Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KACEY M. SCACCO employee/claimant; v. SEVEN SEAS FISHING CO., employer; TOKIO MARINE c/o SEABRIGHT INS. CO., insurer/defendants; Case No. 200819887; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 2, 2009.






Kim Weaver, Administrative. Clerk
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