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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                     Juneau, Alaska 99811-5512

	BRIAN L. BENSTON, 

                                                 Employee, 

                                                        Respondent,

v.

MARSH CREEK SERVICES, INC.,

                                             Employer, 

and

ZURICH AMERICAN INSURANCE CO.,

 
                      Insurer, 

and

NOVAPRO RISK SOLUTIONS LP., 

(f/k/a WARD NORTH AMERICA), 
                           


                       Adjuster,

                                                          Petitioners.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	         INTERLOCUTORY

         DECISION AND ORDER

         GRANTING RECONSIDERATION

        AWCB Case Nos.  200602031M; 200614631
        AWCB Decision No.  09-0126

        Filed with AWCB Juneau, Alaska

        on  July 9, 2009


The Alaska Workers’ Compensation Board (“board”) heard, on the written record, the employer’s Petition for Reconsideration of AWCB Decision No. 09-0108 (June 10, 2009), a decision on remand from the Alaska Workers’ Compensation Appeals Commission (“Commission”).  We closed the record on the employer’s petition upon receipt of the employee’s Answer and Brief in Opposition to Petition for Reconsideration, date July 6, 2009.

ISSUE

Shall the Board reconsider, under AS 44.62.540, AWCB Decision No. 09-0108 (June 10, 2009)?

SUMMARY OF THE EVIDENCE
On June 25, 2009, the employer filed a Petition for Reconsideration under AS 44.62.540 of our Decision and Order No. 09-0108 (June 10, 2009) wherein we found upon remand that our earlier Decision and Order No. 07-0382 (Dec. 31, 2007) required modification in certain respects on remand from a decision of the Commission,
 and except as modified, that Decision and Order No. 07-0382 remains otherwise in full force and effect.  The employer argues in its present petition that the board panel erred and otherwise failed to comply with the Commission’s remand order.  The employee argues, to the contrary, that the employer waived opportunity for further briefing and argument, and therefore the petition for reconsideration ought to be denied.  

In response to the petition for reconsideration, the board panel has examined the record of this case, as well as its Decision and Order No. 09-0108 (June 10, 2009), and has decided to grant the petition for reconsideration.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, . . . .

Although this case has had a lengthy history, the board finds that the board can best ascertain the rights of the parties by providing additional opportunity for briefing and oral argument on the remand decision, given the stakes of this litigation and the importance of correcting any possible error that might otherwise involve another review by the Commission.  AS 23.30.135(a);
AS 23.30.127(e); AS 44.62.540.  To leave no stone unturned, the parties shall each be granted the opportunity to submit two additional briefs, and one half-hour each of oral argument, on remand.  The briefing shall address the scope of the Commission’s remand decision, addressing with precision the extent to which the current factual record before the board must now be modified or disregarded because of the Commission’s remand decision, and any errors asserted in Decision and Order No. 09-0108.  There is no page limitation on the parties’ opening brief, so that each side shall have unfettered opportunity in writing to express precisely what portions of Decision and Order No. 07-0382 survive after the remand decision, what portions are reversed, and which evidence the board panel must review to adduce additional findings of fact.  The opening briefs on reconsideration shall be simultaneously filed on or before July 31, 2009.  The reply briefs on reconsideration shall be simultaneously filed on or before August 14, 2009, and shall be limited to twenty five (25) pages.

Given the over-filled Anchorage calendar, which is completely filled with merits hearings through the remainder of 2009, oral argument via teleconference is set to commence at 8:00 a.m. on Thursday, September 8, 2009, with each side to have ½ hour of oral argument, commencing with the employer’s oral argument, to allocate as each counsel sees fit.  This schedule for briefing and oral argument may be altered by stipulation signed by each party, with the proviso that oral argument must be scheduled on a date within the Juneau hearing calendar, and shall be limited to one hour, total.

ORDER

The petitioner’s request for reconsideration is granted.  The parties shall proceed as directed above.

Dated at Juneau, Alaska this 9th day of July, 2009.
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Robert B. Briggs, Designated Chair
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Robert Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order Granting Reconsideration in the matter of BRIAN L. BENSTON, employee/claimant/respondent; v. MARSH CREEK SERVICES, LLC, employer/petitioner; ZURICH AMERICAN INS. CO. and NOVAPRO RISK SOLUTIONS, LP., insurer/petitioner; Case No. 200602031M and 200614631; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on July 9, 2009.






John Childers, Administrative Clerk III
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