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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	NICHOLAS T. STOWELL, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA, D.O.T.

                            (Self-insured) Employer,

                                                      Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200714842
AWCB Decision No.  09-0137
Filed with AWCB Fairbanks, Alaska

on August 9, 2009


We heard the employee’s claim for a finding of frivolous and unfair controversion of his benefits, voiding the controversion, and attorney fees and legal costs in Fairbanks, Alaska on June 18, 2009.  Attorney John Franich represented the employee.  Assistant Attorney General Christian Beltzer represented the employer.  We heard this matter with a two-member panel, a quorum under AS 23.30.005(f).  The parties asked that we keep the record open to receive an amended affidavit of attorney fees and costs from the employee, and a response to the claimed fees and costs from the employer.  We closed the record when we next met, July 16, 2009.  

ISSUES

(1)
Was the employer’s controversion of the employee’s entitlement to benefits frivolous and unfair, and void, under AS 23.30.155(o) and 8 AAC 45.182(d)?

(2) 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his back lifting a trailer ramp while working for the employer as an expediter on September 12, 2007.
  On September 14, 2007, he saw Philip Chapa, PA-C, at the Tanana Valley Clinic, who noted pain radiating into the employee’s leg and ankle, and provided conservative care.
  The employee continued to work, but his symptoms persisted, and he saw Dennis Rogers, PA-C, on November 7, 2007.  PA-C Rogers noted the employee’s pain radiating to the right leg and foot, and referred him to pain specialist Peter Shan Jiang, M.D.
  On November 14, 2007, Dr. Jiang administered an epidural steroid injection to the right L-5 nerve root at the L5-SI level, which provided relief.
  

An MRI on November 20, 2007, showed a large right-sided disc herniation at L5-S1.
  Dr. Jiang provided a second steroid injection on January, 15, 2008.
  The employee underwent a course of physical therapy with Jill Stagg, PT.
  Pain specialist Randall McGregor, M.D., administered right- sided epidural steroid injections at L5-S1 on March 25, 2008, and April 24, 2008.
  Dr. McGregor recommended another injection on May 28, 2008, but the employee declined and agreed to wait and see if the treatment would be needed.

Orthopedist Donald Schroeder, M.D., examined the employee at the request of the employer on May 30, 2008.  In his employer’s medical examination
 (“EME”) report, Dr. Schroeder noted an MRI from 2003 indicated the employee had a herniation at L5-S1, but that his symptoms substantially worsened following his 2007 injury.
  Dr. Schroeder indicated the 2007 injury permanently aggravated the pre-existing condition, and was the substantial cause of the employee’s symptoms.
  He rated the employee with a six-percent whole person permanent partial impairment (“PPI”), under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed., (AMA Guides).
  Dr. Schroeder recommended no additional treatment, unless the employee has an additional flare-up or severe sciatica, or develops a neurological deficit.
  

The employer accepted the compensability of the employee’s injury and provided PPI benefits and medical benefits.
  However, the employer filed a Controversion Notice dated June 13, 2008, denying further medical benefits, based on Dr. Schroeder’s report.
  The employee filed a Workers’ Compensation Claim dated July 28, 2008, requesting continuing medical benefits, additional PPI benefits, a finding of frivolous and unfair controversion, attorney fees and legal costs.
  

The employee saw orthopedic surgeon David Witham, M.D., on July 30, 2008.  Dr. Witham reviewed the MRI and identified a large right side L4-5 disc herniation, a smaller disc bulges at L3-4 and L5-S1, and diagnosed resolving lumbar radiculopathy, secondary to right-sided disc herniation at L4-5.
  Dr. Witham recommended the employee continue his home exercise routine, as learned from physical therapy.
  If severe pain or paresthesia occurs, he recommended the employee undergo repeat epidural steroid injections and physical therapy.
  If those therapies fail, Dr. Witham indicated surgery should be considered.
  

The employer filed an Answer dated August 15, 2008, denying the employee’s claims.
  However, rhe employer filed a Notice of Withdrawal of Controversion, dated December 19, 2008, withdrawing its June 13, 2008 controversion.
  On January 6, 2009, Nancy Cross, M.D., recommended a course of physical therapy.
  The employer filed a second Controversion Notice denying benefits, dated April 28, 2009.
  Additional medical evidence and disputes have developed, but they are not relevant to the narrow issues before us in this proceeding, and will not be discussed in this decision.

The employee filed an Affidavit of Readiness for Hearing dated January 29, 2009, requesting a hearing on his claims.
  In a prehearing conference on May 16, 2009, the parties agreed to hear the employee’s claims for a finding that the June 13, 2008 controversion was frivolous and unfair, attorney fees, and legal costs.
  The Board Designee set the hearing for June 18, 2009.

In his brief, and in the hearing, the employee argued the employer controverted prospective medical care with no specific evidence on which to base the denial.  He noted the injury had been accepted as compensable, and both the employee and employer’s physicians indicated the employee would need additional medical care if his symptoms should flare or worsen.  He additionally argued he has a right to have his PPI rated by his own physician once he reaches medical stability, but the employer’s controversion of medical benefits impeded his ability to secure that medical service.  Accordingly, he argued the controversion is unfair.

The employee additionally argued the June 13, 2009 controversion had no legal significance because no medical bills had been submitted so no controversion was required under AS 23.30.095 and 8 AAC 45.082(d), there was no claim for benefits filed, and the controversion had no legal affect on the running of the limitation period for AS 23.30.110(c).  Therefore, he argued, the controversion was frivolous.  He asserted the practice of controverting all future medical care simply because a physician does not recommend any immediate treatment is common, and it effectively impedes injured workers’ access to care.  He asserted this practice predictably “chills” an injured worker’s entitlement to medical benefits, and results in potential and actual harm to claimants who should be able to secure reasonable and necessary care under the statute.  He argued we should find the June 13, 2008 controversion was frivolous or unfair under AS 23.30.155(o), and void. 

The employee noted the Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   In that decision, the Court awarded double the hourly attorney fee in recognition of the “contingency factor.”  The employee noted he is attempting to secure his right to medical care, and that there is no specific amount of benefits claimed on which to award penalties, and so an enhanced fee would be uniquely appropriate in this case.  

In its brief, and in the hearing, the employer argued the June 13, 2008 controversion was not unfair or frivolous because it had a legal basis: The employer asserted Dr. Schroeder opined that the employee needed no medical treatment, and the employer relied on that opinion.  It argued the controversion did not deny any “compensation due.”  It also argued that the employee suffered no actual harm because the employer ultimately paid Dr Witham’s and Dr. Cross’s medical bills until the second controversion, on April 28, 2009.  Citing our decisions in Cress v. State of Alaska,
 and Rockstad v. Chugach Eareckson, et al., 
 the employer argued it denied no benefits, and so its June 13, 2008 Controversion Notice was not in violation of AS 23.30.155(o).

The employee filed an affidavit of attorney fees and legal costs on June 15, 2009, itemizing all work performed on the case.
  As requested by the parties in the hearing, we kept the record open to receive a supplemental affidavit of attorney fees and legal costs from the employee, limited to itemizing the work performed on the issues of this hearing.  The employee filed a Supplemental Affidavit of Attorney Fees on June 25, 2009,
 itemizing 13.6 hours of attorney time at $300.00 and $325.00 per hour, totaling $4,217.50, and .5 hour of paralegal assistant costs at $150.00 per hour, totaling $75.00.  

On July 2, 2009, the employer filed an Opposition to Attorney Fees,
 asserting the hearing in this case was on a purely legal issue, with no facts in dispute, and no discovery necessary.  It argued the case was ripe for hearing 20 days after the Answer in August 2008, and that no fees should be awarded.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. 
 FRIVOLOUS OR UNFAIR CONTROVERSION
AS 23.30.155(o) provides:

(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

8 AAC 45.182 Controversion, provides, in part:

(d) After hearing a party's claim alleging an insurer or self-insured employer frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer or self-insured employer frivolously or unfairly controverted compensation due. Under this subsection, 

(1) if the board determines an insurer frivolously or unfairly controverted compensation due, the board will provide a copy of the decision and order at the time of filing to the division of insurance for action under AS 23.30.155(o); or 

(2) if the board determines a self-insured employer frivolously or unfairly controverted compensation due, the board will, at the time its decision and order are filed, provide a copy of the decision and order to the commissioner's designee for the self-insured employer records for consideration in its renewal application for self-insurance. 

 (e) For purposes of this section, the term "compensation due," and for purposes of AS 23.30.155(o), the term "compensation due under this chapter," are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed.

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . .”  At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to medical benefits. 

To make a prima facie case, raising the presumption of compensability, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.

In the instant case, we find the medical records uniformly support the work-relatedness of the employee’s back injury.  Dr. Schroeder specifically indicated the employee’s 2007 injury is “the substantial cause”
 of his condition.  We find this medical record is sufficient evidence to raise the presumption of the employee’s entitlement to continuing reasonable and necessary medical care for his work injury as the nature of the injury or the process of recovery requires.     

The Alaska Supreme Court held in Harp v. Arco Alaska, Inc.
, an employer or insurer must have specific evidence for a good faith controversion:  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . .  For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

We have applied the Court's reasoning from Harp to our decisions concerning all sections of AS 23.30.155, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).
  We consistently require an employer or insurer to have specific evidence on which to base a controversion.

At the time of the June 13, 2008 controversion, we find that all the physicians in the record recommended some sort of continuing care for the employee’s work related back condition, at least in the form of self-care in a continuing home exercise program.  The employer’s physician specifically recognized the employee’s symptoms could increase or recur, and recommended treatment for that circumstance.  Based on our review of the record, we cannot find substantial evidence the employee could not need additional work-related care.  The employer’s June 13, 2008 Controversion Notice flatly denied future medical care.  We find this controversion was, in essence, a denial of the continuing presumption of compensability for work-related treatment.
  We find the Controversion Notice functioned as public notice of denial of liability for medical treatment.  Even though the employee did secure some additional medical service, and even though the employer did pay for some of those services, we find the employee secured the medical attention despite the controversion.
  We find the employee sought to retain the presumption of entitlement to work-related medical benefits. 

Based on the available record, we find the employee’s medical condition was not fully resolved at the time of the June 13, 2008 controversion.  We find the employee in his claim sought to secure entitlement to future medical care as “compensation due.” 
    We cannot find substantial evidence that the employee could not require future work-related medical care.  We do not find the Controversion Notice of June 13, 2008, denying future medical care, was supported by specific evidence and cannot find it was issue in good faith.  In accord with the Court’s rationale in Harp, we find the controversion was not valid.
  Accordingly, we find this controversion was frivolous and unfair, within the meaning of AS 23.30.155(o).

II.  
REFERRAL FOR FRIVOLOUS OR UNFAIR CONTROVERSION
Our regulation at 8 AAC 45.182(d)(2) provides, “[I]f the board determines a self-insured employer frivolously or unfairly controverted compensation due, the board will, at the time its decision and order are filed, provide a copy of the decision and order to the commissioner's designee for the self-insured employer records for consideration in its renewal application for self-insurance.” 

In accord with our regulation, we have long recognized AS 23.30.155(o) applies to self insured employers, as well as to insured ones.
  If we determine under AS 23.30.155(o) that a self-insured employer has frivolously or unfairly controverted an employee’s benefits, under our implementing regulation 8 AAC 45.182(d)(2), we have an explicit ministerial duty to promptly notify the division’s Self-Insurance Administrator.
  In keeping with the requirements of the statute and our regulations, we direct the staff of the Alaska Workers’ Compensation Division to forward a copy of this decision and order to the Self-Insurance Administrator for investigation, in accord with 8 AAC 45.182(d)(2).

III.
ATTORNEY FEES AND LEGAL COSTS 


AS 23.30.145 provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, we find the employee’s entitlement to future reasonable and necessary medical benefits, was denied by the employer’s controversion.
  The employee seeks a fee and cost award under AS 23.30.145.  The employee prevailed in his claim for a finding of frivolous and unfair controversion under AS 23.30.155(o), voiding the Controversion Notice under the Court’s holding in Harp.  Consequently, we can award fees and costs.
  

Subsection .145(a) provides the minimum attorney fees for our award of benefits, including awards entailing medical benefits.
  Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

The Court in Bignell, required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.  To compensate for this, in Bignell the Court awarded double the attorney fee.
  The Bignell case specifically dealt with attorney's fees at the appellate level, but the underlying rationale applies to our cases, and we have previously applied the Court's ruling in Bignell by doubling a claimant counsel’s hourly rate as a reasonable attorney fee.

The statute at AS 23.30.145 recognizes the contingency nature of the representation of injured workers in workers' compensation cases by providing two alternate routes to award attorney fees to prevailing employees.  Statutory minimum attorney fees nay sometimes produce a windfall amount of fees on the compensation awarded, helping to offset the cases lost by the employees' attorneys in their workers' compensation practice.  If the statutory minimum attorney fee on the compensation awarded is inconsiderable, prevailing employees can request reasonable attorney fees.  The Court in Bignell explicitly recognized the need to adequately compensate employees' counsel to insure that there would be motivation to represent the injured workers' side of disputed claims.  We believe this need is uniquely compelling to insure the fundamental benefit of medical care that enables injured workers to continue working or to return to work.  

We are also very cognizant that, when only medical benefits are at issue, or when all but medical benefits have been waived in a compromise and release (“C&R”), an injured worker has a significantly less lucrative case on which to attempt to secure contingency fee representation by an attorney if medical benefits are disputed.
  If an employee has only medical benefits, the reality is that he or she is in a much more vulnerable position, and an injured worker with persistent conditions and limited resources will predictably grow more vulnerable over time.
  Consequently, we find the Supreme Court's rationale in applying a multiplication factor compelling in a case such as the instant one.

In light of these factors, we have examined the record of this case.  The employee filed two affidavits of attorney fees and costs, itemizing the expended hours of attorney time and paralegal assistant time.  The second affidavit was redrafted, and limited to the time expended on the specific disputes of this hearing, itemizing $4,217.50 in attorney fees and $150.00 in paralegal costs, for a total of $4,367.50, under AS 23.30.145(b).   The employer objected to any fees being awarded. 

We find the employee’s counsel provided valuable services in the successful prosecution of the employee’s claim.  We find the hourly fee is within the range of experienced claimant’s attorneys in the specialized area of workers’ compensation, and we find the paralegal assistant fee reasonable.
  We find the hours expended were reasonable for the successful prosecution of this claim.  We find the attorney worked to secure the employee’s fundamental entitlement to medical benefits under AS 23.30.095(a), and that the court’s rationale from Bignell is applicable in this case.  In accord with Bignell, we will apply a multiplication factor to adequately compensate the employee’s counsel, and to insure continuing motivation to represent the injured.  In recognition of the contingency nature of protecting the employee’s medical benefits under the reasonable attorney fee and legal cost provision at AS 23.30.145(b), we will award double the hourly rates we approved above.  We will award a total of $8,735.00 in reasonable fees and costs, under AS 23.30.145(b). 

ORDER

1.
We find that the employers’ Controversion Notice, dated June 13, 2008, was frivolous and unfair, under AS 23.30.155(o), and void.  We direct the staff of the Workers’ Compensation Division to send a copy of this decision and order to the Self Insurance Administrator for investigation, in accord with 8 AAC 45.182(d)(2).

2.
The employer shall pay the employee a total of $8,735 in reasonable attorney fees and paralegal assistant costs, under AS 23.30.145(b). 
Dated at Fairbanks, Alaska on August 9, 2009.







ALASKA WORKERS' COMPENSATION BOARD








/s/____________________________                                







William Walters,  Designated Chairman








/s/____________________________                                  



Debra G. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of NICHOLAS T. STOWELL employee / applicant; v. STATE OF ALASKA, D.O.T., self-insured employer / defendant; Case No. 200714842; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on August 9, 2009.






/s/












Maureen I. Johnson, Admin. Clerk III
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