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P.O. Box 25512                                                                                          Juneau, Alaska 99802-5512

	
LINDA S. ROCKSTAD, 
                                                  Employee, 
                                                     Applicant,
 
                                                   v. 
 
CHUGACH EARECKSON SUPPORT 
SERVICES,
                                                  Employer,
 
                                                   and 
 
ZURICH AMERICAN INSURANCE CO.,
                                                  Insurer,
                                                     Defendants.
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INTERLOCUTORY
DECISION AND ORDER

AWCB Case No.  200320305

AWCB Decision No.  09-0138

Filed with AWCB Anchorage, Alaska
on August  7, 2009



On July 16, 2009, the parties’ submitted Claimant’s June 24, 2009 Petition alleging irregularities in the SIME[footnoteRef:1] process, and Employer’s June 30, 2009 Answer to Employee’s Petition Regarding Surveillance Videos, to the Alaska Workers’ Compensation Board (“Board”) for decision on the written record.  The claimant is represented by non-attorney representative Mary Thoeni.  Attorney Robert Bredesen represents the employer and insurer (collectively “employer”).  The record closed when the Board next met and concluded its deliberations on July 29, 2009. [1:  “Second Independent Medical Evaluation” under AS 23.30.095(k) and 8 AAC 45.092.] 


ISSUES
1. May a party provide evidence to the SIME physician, initially excluded from the SIME binder, after the SIME report has been filed with the Board?
2.      May a party request a supplemental report from the SIME physician based on this evidence? 

			CASE HISTORY AND SUMMARY OF THE EVIDENCE
The substantive and procedural history of this case has been set out in detail in our seven prior decisions in this case, and is incorporated herein by reference.[footnoteRef:2]  We discuss here only those facts necessary to decide the limited issues stated above. [2: AWCB Decision No. 09-0016, (January 28, 2009); AWCB Decision No. 08-237 (December 3, 2008); AWCB Decision No. 08-0208 (November 6, 2008); AWCB Decision No. 08-0124 (July 1, 2008); AWCB Decision No. 08-0075 (April 24, 2008); AWCB Decision No. 08-0038 (March 18, 2008); AWCB Decision No. 08-0028 (February 22, 2008).] 


On March 17, 2009, Christopher Wilson, MD, conducted a second independent medical evaluation (“SIME”) of Claimant at the request of the Board.  He prepared his written report after he was supplied with additional medical records. Dr. Wilson’s report was received by the Board on April 24, 2009.[footnoteRef:3]  The employer deposed Dr. Wilson in person, in Wheat Ridge, Colorado, on June 23, 2009.  Claimant and her non-attorney representative participated telephonically.[footnoteRef:4]   [3:  Letter from Dr. Wilson to WCO II Richard J. Degenhardt, Jr., April 21, 2009.]  [4:  Deposition of Christopher S. Wilson, M.D., June 23, 2009, title and appearance pages.] 


Claimant has petitioned the Board, alleging improprieties in the employer’s post-deposition provision of surveillance videos to Dr. Wilson for review and written comment. Claimant contends this action by the employer contravenes the Board’s Interlocutory Decision and Order (D & O) in this case, AWCB Decision No. 08-0208 (November 6, 2008), and questions its propriety under 8 AAC 45.092.

In our November 6, 2008, Interlocutory D & O, we discussed the surveillance videos here in issue:
In making this ruling we recognize, as the employee argues, that the 2008 updated EME reports are based, in part, on the EME physicians having viewed the employer’s surveillance videos.  We further understand the surveillance videos have not yet been authenticated.  In our February 22, 2008 decision in this case we acknowledged employee’s objection that the surveillance videos were edited and thus not a reliable picture of her disability, and the employer’s assertion the videos were not edited.[footnoteRef:5]  We reviewed the surveillance videos in February, and while not finding great significance in the employee’s use of her right arm, found the videos and related reports relevant to the employee’s physical capacities.[footnoteRef:6]   [5:  AWCB Decision No. 08-0028 at 37-38.]  [6:  Id.] 


Whether the surveillance videos should be sent to the SIME physicians has not been raised as an issue before the Board and the videos have not been included in the SIME binder.  However, if a SIME physician requests that he be provided a copy of the videos in order to consider and critique the EME report, or for any other reason, the Board Designee is instructed to provide the videos as requested.[footnoteRef:7] [7:  AWCB Decision No. 08-0208 (November 6, 2008).] 

 
Claimant contends Dr. Wilson has never affirmatively requested copies of the surveillance videos.[footnoteRef:8]  She asserts the employer, near the close of Dr. Wilson’s deposition, and while off the record, provided Dr. Wilson with a digital video disc (“DVD”), purportedly containing some or all of certain surveillance video recordings the employer has obtained in the course of this litigation, and requested Dr. Wilson review them and issue a supplemental report.[footnoteRef:9]  Claimant alleges the employer did not play the video recording at the deposition, nor did he state it was an exact duplicate of the video recordings filed with the Board.  She states she timely objected to Dr. Wilson viewing the DVD provided.[footnoteRef:10]  Employer does not dispute these allegations. [8:  Claimant’s June 24, 2009 Petition at 1.]  [9:  Id.]  [10:  Id.] 


Claimant argues the employer violated that portion of our interlocutory D & O excerpted above by providing the surveillance videos to the SIME physician in the absence of his affirmative request to view them.  She contends the video was edited and the videographer perjured himself.  She states the depositions of the videographers were not provided to Dr. Wilson or Dr. Ling.  Claimant asks the Board to rule on the propriety of the employer’s conduct in providing the surveillance videos to the SIME physician.  If proper, she asks the Board to provide Dr. Wilson with the surveillance videos from the Board’s file, and with the depositions of the four videographers. 

The employer acknowledges it provided Dr. Wilson, at his deposition, with a DVD containing surveillance videos of Claimant.  It admits it asked him to review the DVD following the deposition, and prepare and submit a follow up report addressing (1) whether he agreed with the description of the content of the video that the EME physicians provided in their report, and (2) whether the scenes depicted in the surveillance videos affected his opinions in any way.[footnoteRef:11] [11:  Id.] 


The employer contends Claimant’s petition misreads the board’s prior order, which addressed only the content of the SIME binders in advance of the evaluation under 8 AAC 45.092(h), and not whether evidence excluded from the SIME binders is prohibited from use thereafter.[footnoteRef:12]  It argues 8 AAC 45.092(j) governs the parties’ respective rights to submit interrogatories and/or take a physician’s deposition following issuance of the SIME report, and the board has previously recognized that content excluded from SIME binders before the evaluation may be presented to the SIME physicians during a deposition scheduled after their report is filed with the Board.[footnoteRef:13] The employer notes that since the Board’s November 2008 order, the surveillance videos have been authenticated.  It further disputes Claimant’s allegation that one of the videographers, Dennis Johnson, committed perjury.[footnoteRef:14]   [12:  Employer’s Answer to Employee’s Petition Regarding Surveillance Video provided to Dr. Christopher Wilson, June 30, 2009, at 2.]  [13:  Id. at 3, citing Larson v. BEK of Alaska, Inc., AWCB Decision No. 05-0081 at 3 (March 17, 2005).]  [14:  Employer’s Answer to Employee’s Petition Regarding Surveillance Video provided to Dr. Christopher Wilson, June 30, 2009, at 2.] 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) provides, in part:
In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

8 AAC 45.092 provides, in relevant part:

(i)  The report of the physician who is serving as an independent medical examiner must be done within 14 days after the evaluation ends.  The evaluation ends when the physician reviews the medical records provided by the board, receives the results of all consultations and tests, and examines the injured worker, if that is necessary.  The board will presume the evaluation ended after the injured worker was examined.  If the evaluation ended at a later date, the physician must state in the report the date the evaluation was done…Until the parties receive the second independent medical examiner’s written report, communications by and with the second independent medical examiner are limited, as follows:
	(1)  a  party or a party’s representative and the examiner may communicate as needed to schedule or change the scheduling of the examination;
	(2)  the employee and the examiner may communicate as necessary to complete the examination;
	(3)  the examiner’s communications with a physician who has examined, treated, or evaluated the employee must be in writing, and a copy of the written communication must be sent to the board and the parties; the examiner must request the physician report in writing and request that the physician not communicate in any other manner with the examiner about the employee’s condition, treatment or claim. (Emphasis added).

(j)  After a party receives an examiner’s report, communication with the examiner is limited as follows and must be in accord with this subsection.  If a party wants the opportunity to
	(1)  submit interrogatories or depose the examiner, the party must
	   (A)  file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner’s report, a notice of scheduling a deposition or copies of the interrogatories; if notice or the interrogatories are not served in accordance with this paragraph, the party waives the right to question the examiner unless the opposing party gives timely notice of scheduling a deposition or serves interrogatories; and
	   (B)  initially pay the examiner’s charges to respond to the interrogatories or for being deposed; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the charges may be awarded as costs to the prevailing party;
	(2)  communicate with the examiner regarding the evaluation or report, the party must communicate in writing, serve the other parties with a copy of the written communication at the same time the communication is sent or personally delivered to the examiner, and file a copy of the written communication with the board; or
	(3)  question the examiner at a hearing, the party must initially pay the examiner’s fee for testifying; after a hearing and in accordance with AS 23.30.145 or AS 23.30155(d), the board will in its discretion, award the examiner’s fee as costs to the prevailing party. (Emphasis added).

(k)  If a party’s communication with an examiner is not in accordance with (j) of this section, the board may not admit the evidence obtained by the communication at a hearing and may not consider it in connection with an agreed settlement.

Neither party alleges any improprieties in the SIME process prior to issuance of the SIME report.  Because we find the claimant alleges the employer acted improperly by providing Dr. Wilson with the surveillance videos at his deposition, following issuance of the SIME report, we will examine the employer’s conduct under 8 AAC 45.092(j).  

In order to consider the instant petition, and because neither party has specifically identified in their pleadings the dates of video surveillance footage contained in the DVD supplied to Dr. Wilson, we have reviewed all of the surveillance video footage supplied to the Board, as well as the depositions of the four videographers, each of which contain as an exhibit a DVD purportedly containing the footage shot by each videographer, which we also viewed.  We also reviewed the employer’s medical examiner’s (“EME”) description of and observations from his viewing of certain of the surveillance videos contained in the EME report.  From our review of all of the surveillance video footage filed with the Board, we find as follows:

1.	In January, 2007, the employer filed with the Board two DVDs containing sub rosa surveillance video footage of Claimant.  One contains video footage that is dated January 26, 2006.  The second contains video footage that is dated December 12, 2006 and December 14, 2006.  
2.	From the deposition testimony of Wayne Willott, we find the footage that is dated January 26, 2006, was taken by Wayne Willott, and was authenticated at his deposition on May 8, 2009.  We find the video shot and authenticated by Mr. Willott is also contained in Exhibit 1 of his deposition, is identical to the January 26, 2006 footage provided to the Board in January, 2007, and is identical to the January 26, 2006 footage contained in Exhibit 1 of the deposition of Dennis Johnson.
3.	From the deposition testimony of Scott Coronado, we find the footage that is dated December 12, 2006 and December 14, 2006, was taken by Scott Coronado, and was authenticated at his deposition on December 11, 2008.  We find the video shot and authenticated by Mr. Coronado is also contained in Exhibit 1 of the deposition of Dennis Johnson, and is identical to the December 12, 2006 and December 14, 2006 footage provided to the Board in January, 2007.
4.	From the deposition testimony of Dennis Johnson, we find the footage that is dated March 9, 2007, was taken by Dennis Johnson, and was authenticated at his deposition on December 11, 2008.  We find the identical footage from March 9, 2007 is also contained in the footage in Exhibit 1 to the deposition of Dennis Johnson.
5.	From the deposition testimony of Michael Rush, we find the footage that is dated December 1, 2008, was taken by Michael Rush, and was authenticated at his deposition on May 8, 2009.  We find this video contains footage of Claimant operating a snowblower.  We find this footage was not previously provided to the Board.  We find this footage was taken after the EME issued his April 23, 2008 supplemental EME report, and thus is not mentioned by the EME physician in his discussion of the surveillance videos at pages 54-56 of his supplemental report.
6.	From the deposition testimony of Dennis Johnson, we further find the footage contained on the DVD marked Exhibit 1 to the deposition of Dennis Johnson contains the accumulated and verbatim video footage from January 26, 2006, December 12, 2006, December 14, 2006 and March 9, 2007.  We find it also omits the December 1, 2008 video of Claimant operating a snowblower.

Under 8 AAC 45.092(j), after a party receives an SIME report, he or she may depose the examiner, or submit interrogatories for the examiner to answer.  Any party may communicate with the examiner regarding the evaluation or report in writing, so long as a copy of the written communication is provided to the other parties and filed with the Board.  We find the employer did not provide the surveillance videos to the SIME physician prior to his completing his report.  We find the employer filed a Notice of taking Dr. Wilson’s deposition after it received his SIME report, in accord with 8 AAC 45.092(j)(1)(A).  We find the deposition took place, with all parties attending, on June 23, 2009.  From both parties’ representations, we find that during the deposition the employer provided Dr. Wilson with a DVD, purportedly containing surveillance video footage of Claimant, and asked him to review and comment on his observations in a written supplemental report, pursuant to 8 AAC 45.092(j)(1) and (2).  We find that while these communications with Dr. Wilson occurred during a break in the deposition testimony, so neither employer’s request of Dr. Wilson, nor Claimant’s objection were recorded, the videos were provided and the request made to Dr. Wilson in the presence of Claimant and her representative, who were participating in the deposition by telephone.

We find no violation of 8 AAC 45.092 in the employer’s scheduling and conducting Dr. Wilson’s deposition following receipt of the SIME report.  We further find no violation in the employer’s providing Dr. Wilson, in Claimant’s presence, with the surveillance videos viewed by the EME physician and asking Dr. Wilson to prepare a written report commenting on his observations from viewing the video footage.  While it would have been better practice for the employer to identify on the record the dates of the video footage it was providing to Dr. Wilson, and to have placed on the record its request he view the videos and issue a supplemental written report, or to accomplish the same request through a written letter that is copied to all parties and the Board, there was no improper ex parte communication between the employer and the SIME physician, which might otherwise prejudice the employee or raise the appearance of impropriety.  We find no violation of 8 AAC 45.092 in the employer’s actions.  

Nor do we find the employer contravened the Board’s November 6, 2008 Order when it provided the surveillance video footage to Dr. Wilson.  Among the issues addressed in our November 6, 2008 decision and order was the propriety of including in the SIME binder a copy of an incident report appended to a medical provider’s chart note.  We instructed the Board’s Designee to exclude the incident report.  In addressing this issue, we noted neither party requested the surveillance videos be included in the SIME binder and they would also be excluded.  However, because the surveillance videos had been supplied to the employer’s medical examiner, who then offered opinions in his report from observations he made from viewing the video footage, we instructed our Designee to provide the surveillance videos to the SIME physician should he request them. We find Dr. Wilson did not ask to see the videos either prior to or after issuing his report and they were not provided to him by the Board.  Our order addressed only the contents of the SIME binder, enumerated at 8 AAC 45.092(h), and thus communication with the SIME physician prior to issuance of the SIME report, under 8 AAC 45.092(i). It did not address, and thus did not prohibit a party from providing Dr. Wilson with the surveillance videos after he issued his report.  

We have previously ruled that content excluded from SIME binders before the evaluation may be presented to the SIME physician during a deposition scheduled after the report is issued.[footnoteRef:15]  That is the case here.  Any further communication between the parties and Dr. Wilson must be in writing as required by 8 AAC 45.092(j), and must be served on the opposing party and filed with the Board.  Other than as provided at 8 AAC 45.092(j), there is no restriction on Dr. Wilson’s viewing the surveillance videos or other evidence, and responding to interrogatories of the parties.  The employer’s interrogatories currently before Dr. Wilson are:  (1) whether he agrees with the description of the content of the video that the EME physician(s) provided in their report, and (2) whether the scenes depicted in the surveillance videos affect his opinions in any way.  We decline Claimant’s request that the Board provide Dr. Wilson with copies of the videos filed with the Board, and with copies of the transcripts of the four videographers’ depositions.  This does not prevent Claimant from providing Dr. Wilson with copies of the videos filed with the Board and the deposition transcripts of the videographers and submitting interrogatories to Dr. Wilson under 8 AAC 45.092(j). [15:  Larson v. BEK of Alaska, Inc., AWCB Decision No. 05-0081 at 3 (March 17, 2005) (Denying the employer’s request to include a videotaped deposition in the SIME binder, the Board noted, “ … the employer is not without an opportunity to present the videotaped deposition to the SIME panel.  The employer may always depose the SIME panel after it issues its report and at that time ask them to comment on the videotape.”).  
] 


ORDER
The employee’s petition alleging irregularities by employer’s counsel pertaining to the SIME process is denied and dismissed.  A copy of this decision and order shall be provided to Dr. Wilson.

Dated at Anchorage, Alaska on August    , 2009.

	ALASKA WORKERS' COMPENSATION BOARD

											
					Janel L. Wright, Designated Chair

											
					Patricia A. Vollendorf, Member
		
											
					Linda Hutchings, Member



RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW
Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LINDA S. ROCKSTAD employee / petitioner; v. CHUGACH EARECKSON SUPPORT SERVICES, employer / respondent; ZURICH AMERICAN INSURANCE CO., insurer / defendants; Case No. 200320305; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August    , 2009.


											
					Kim Weaver, Clerk 
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