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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JEFFERY L. ELLISON, 

                                                   Employee, 

                                                     Applicant,
                                                   v. 

FAIRBANKS GOLD MINING CO.,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL FIRE INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200506186
AWCB Decision No.  09-0140
Filed with AWCB Fairbanks, Alaska

on August 10, 2009


We heard the employee’s Petition to Continue July 30, 2009 Board Hearing and Petition to Permit Prehearing Filings on July 16, 2009, in Fairbanks, Alaska.  Attorney James Hackett represented the employee.  Attorney Rebecca Holdiman Miller represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing on July 30, 2009.

ISSUE

Shall we continue the hearing on the merits of the employee’s claim, scheduled for July 30, 2009?

BRIEF SUMMARY OF THE CASE HISTORY AND RELEVANT EVIDENCE

The employee injured his lower back, left thigh and leg on April 27, 2005, pulling cable, while working as a Security Supervisor for the employer.  Caroline Timmerman, M.D., provided conservative care on May 1, 2005, and a magnetic resonance imaging study (“MRI”) on May 2, 2005 revealed disk pathology at L2.  On May 3, 2005, John Joosse, M.D., referred the employee to pain specialist Peter Jiang, M.D., diagnosed radiculopathy involving L2, L3, and L4 nerve roots, and administered an epidural steroid injection at L2-3.  The employee’s symptoms persisted and Dr. Jiang administered a steroid injection at S1 on July 7, 2005; performed an L5-S1 nucleoplasty on October 24, 2005; and an S1 radiofrequency ablation of the dorsal route ganglia on December 27, 2005.  Dr. Jiang performed a micro disc decompression at L5-S1 on August 25, 2006.

On January 4, 2006, Dr. Joosse indicated the employee’s work injury affected only the L2-3 disc, and that his L5/S1 problems were degenerative and not related to his work.  Dr. Joosse indicated the L2-3 herniated disc had resolved, and was stable and ratable.  Dr. Joosse released him to work on February 6, 2006.  Dr. Joosse rated the employee with an eight percent permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed., on March 6, 2006.  The employer paid the employee PPI benefits based on the rating.

The employee retained counsel
 and filed Workers’ Compensation Claims dated January 10, 2007, and February 15, 2007, requesting temporary total disability (“TTD”) benefits, additional PPI benefits, medical benefits, transportation costs, penalties, interest, attorney fees and legal costs.  The employer filed a Controversion Notice and an Answer, both dated March 22, 2007, denying the claims based on Dr. Joosse’s reports.

In a prehearing conference on January 7, 2009, the parties agreed to set a hearing on the employee’s claims for May 21, 2009.  The attorneys for the parties negotiated a proposed compromise and release (“C&R”) agreement to resolve the disputes, but the employee did not accept the settlement.  In a prehearing conference on May 18, 2009, the employee indicated his attorney had withdrawn from representing him, and the Board Designee rescheduled the hearing to July 30, 2009.

The employee secured a new attorney, James Hackett, Esq., who filed an Entry of Appearance on June 2, 2009.  On June 17, 2009, the employee filed a Petition to Continue July 30, 2009 Board Hearing, and a Petition to Permit Prehearing Filings.  

The employee was seen by Richard Cobden, M.D., on June 29, 2009.  Dr. Cobden indicated that all the employee’s spinal problems were aggravated by his 2005 work injury, and that he has not yet been fully treated.  He indicated Dr. Joosse understated the employee’s PPI.  He referred the employee to evaluation by neurosurgeon Timothy Cohen, M.D., for possible surgery at L2-3 and L5-S1.  The employee filed a second independent medical evaluation (“SIME”) request form.

The employer filed an Opposition to Petition to Continue Hearing, dated July 7, 2009.  The parties stipulated to hear the employee’s petitions on July 16, 2009.

In the hearing on July 16, 2009, the employee argued he diligently requested a continuance of the scheduled hearing shortly after he secured a new attorney.  He argued his new treating physician has ascribed all the employee’s back problems to his work injury, and has recommended additional evaluation and treatment.  He argued additional medical evidence is developing as a result of his treatment, and an SIME examination may prove necessary.  Accordingly, he argued, because of the new medical evidence, the claims are not ripe for hearing.  He argued that the hearing should be continued to avoid irreparable harm [8 AAC 45.074(b)(1)], because an SIME may be required [8 AAC 45.074(b)(1)(F)], and because his attorney has a conflicting Superior Court hearing date [8 AAC 45.074(b)(1)(B)].

In the hearing, the employer argued the employee already filed an Affidavit of Readiness for Hearing, indicating all discovery was completed, and that he was prepared to proceed.  It argued he should not be permitted to develop new arguments.  A hearing had already been set, and the employer had filed its brief.  It objected to rescheduling the hearing at this late date. 

We orally granted the employee’s petitions, and referred the matter to our Board Designee to reset the hearing on the employee’s claims.  We agreed to memorialize our order.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
CONTINUANCE OF THE HEARING
8 AAC 45.070(a) provides, in part:

Hearings shall be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 

8 AAC 45.074(b) provides, in part:

. . . A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when

. . .


(J)  the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; that despite a party’s due diligence, irreparable harm may result from failure to grant the requested continuance or cancel the hearing.

. . . or


(L)  the board determines that despite a party’s due diligence, irreparable harm may result from failure to grant the requested continuance or cancel the hearing.

We find that the recent evaluation and treatment of the employee by Dr. Cobden, and the referral to Dr. Cohen has produced new evidence, relevant to claims.  We find that the hearing could not realistically be completed as scheduled, and that despite due diligence by the parties, irreparable harm may result from failure to grant the requested continuance.  In accord with the 8 AAC 45.074(b)(1)(J)&(L), we will grant the continuance.   Under 8 AAC 45.070(a) we will continue the hearing on the employee's claim for benefits.

AS 23.30.110(h) provides statutory authority for us to render inoperative an employee’s request for a hearing, allowing the two-year statute of limitations at AS 23.30.110(c) to continue to run against the employee's claim.  Nevertheless, in the instant case, we are ordering the rescheduling of the hearing, but retaining active jurisdiction over the employee's claim, pending reconvening of the hearing.  We decline to render the employee's request for hearing inoperative under AS 23.30.110(h). 

We designate Workers’ Compensation Officer Melody Kokrine to conduct a prehearing conference with the parties to reschedule the hearing on the employee’s claim, and to arrange all aspects of discovery, witnesses, briefing, as necessary under 8 AAC 45.065.

ORDER

1.
The July 30, 2009 hearing on the employee’s claim is continued for rescheduling, under 8 AAC 45.070(b)(1)(J)&(L) and 8 AAC 45.070(a).  We retain jurisdiction over the claim, pending rescheduling of the hearing.

2.
We direct Workers’ Compensation Officer Kokrine to conduct a prehearing conference with the parties to reschedule a hearing on the employee’s claim, under 8 AAC 45.065.


Dated at Fairbanks, Alaska this 10 day of August, 2009.





ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters,  Designated Chairman







/s/____________________________                                  


Debra G. Norum, Member







/s/____________________________                                






Damian J. Thomas,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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