IN RE: H. KEITH GILES D/B/A ROZWICK-GILES MUSIC
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR

A FINDING OF THE FAILURE TO INSURE

WORKERS' COMPENSATION LIABILITY

AND ASSESSMENT OF CIVIL PENALTY

                                     Against,

H. KEITH GILES D/B/A 

ROZWICK-GILES MUSIC,

                                  Uninsured Employer,

                                                 Respondent.
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)

)

)
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)

)

)

)

)

)

)

)
	FINAL
DECISION AND ORDER

ON MODIFICATION

AWCB Case No.  700002000
AWCB Decision No.  09- 0142
Filed with AWCB Juneau, Alaska

on August 13, 2009


On December 29, 2009 at Juneau, Alaska, the Alaska Workers’ Compensation Board (“board”) heard telephonically
 the parties’ second stipulation to modify the civil penalty assessed under
AS 23.30.080(f) in the board’s November 16, 2007 Decision and Order.
  H. Keith Giles appeared and represented himself.  Sherrie Daigle, Chief Investigator, represented the Alaska Workers’ Compensation Division, Fraud Unit (“Division”).  The record closed at the conclusion of the hearing on December 29, 2009.  The board panel announced its oral decision and order granting modification to suspend the balance of the unpaid, previously unsuspended civil penalty.  This Decision and Order memorializes that decision and the board panel’s reasons for granting modification.


ISSUES
Shall the board modify its December 29, 2007 Decision and Order No. 07-0344 to reduce the civil penalty?

SUMMARY OF THE EVIDENCE

On October 16, 2007, the Southeast panel
 of the board heard the petition for a finding of failure to insure and assessment of a civil penalty against H. Keith Giles d/b/a/ Rozwick-Giles Music.  Based upon the evidence presented, the board found the employer failed to file evidence of compliance with the requirement as set forth in AS 23.30.085, and failed to insure for workers’ compensation liability in compliance with AS 23.30.075 for the period from April 30, 2005 through August 9, 2007, with a finding of 2,098 uninsured employee work-days during the uninsured period of 641 calendar days.  Based on the employer’s testimony of his insurance premiums on resumption of insurance ($2,160 per year), the board calculated the employer avoided approximately $3,793.31 in premiums during the period of uninsurance.
  The board found this to be the second enforcement action against the employer, although the first since a revision in the law went into effect on November 7, 2005.  We assessed a civil penalty of $25 per uninsured employee work-day, or $52,450, with $27,450 of that amount suspended so long as certain conditions were complied with (the most important one being that the employer shall remain insured) for a period of two years, for an effective unsuspended civil penalty of $25,000, or $11.916 per uninsured employee work-day.  The board’s summary of evidence, findings of facts and conclusions of law in the board’s November 16, 2007 Decision and Order are incorporated herein by reference.  

On December 14, 2007, the parties submitted a stipulated payment plan under the board’s original Decision and Order.  The stipulated payment plan called for the payment of $5,000 immediately, and installment payments of $500 per month for 39 months starting on January 15, 2008 on the board’s original, unsuspended civil penalty of $25,000, expressly reserving the employer’s right to pursue his appeal of the board’s original order.  

On December 17, 2007, the employer appealed Decision No. 07-0344 to the Alaska Workers’ Compensation Appeals Commission.
  Attached to the Notice of Appeal was an October 31, 2007 letter written by the employer to the former Chief Investigator of the Division’s Fraud Unit, containing certain additional facts that the employer wished the Division and the board panel to take into consideration on the civil penalty decision, then pending.
  The former Chief Investigator Mr. Grossi, however, was absent due to a death in his family, and this letter from the employer was never presented to the board prior to the issuance of its November 17, 2007 decision.
  Among other facts, the employer’s letter included a calculation of 1,425 employee work days, based on the convention adopted in some past board decisions to calculate the “uninsured employee work day” by dividing the total number of uninsured employee hours worked during the uninsured period by 8 hours.  The Southeast panel has applied this method when a significant portion of the uninsured work was performed by part-time employees.
  

The board approved the stipulated payment plan on December 19, 2007, after the employer had filed his appeal with the Commission.

During the pendency of the appeal, the parties reached a compromise that the parties felt would moot the appeal.  Having received notice of this, the Commission suspended appellate proceedings and remanded to the board for consideration of the parties’ proposed compromise for a period of “30 days or until the board reaches a decision on the settlement, whichever is sooner.”
  The board received notice of the proposed compromise, and set the matter on for a special, telephonic hearing on December 29, 2008.
  The proposed compromise recited that Mr. Giles had paid $10,500 in civil penalty up to that point in time, and would have reduced the total civil penalty to $15,000, which calculates to approximately $10.52 for 1,425 uninsured employee work days.
  During this telephonic hearing, it was confirmed that Mr. Giles had paid an additional $500 toward the originally ordered civil penalty, for total payments of $11,000.
  At the December 29, 2008 hearing, the board panel proposed an alternative modification, to suspend the balance of the unpaid, previously unsuspended civil penalty, leaving an effective civil penalty of $11,000, or $7.719 per uninsured employee work day, based on 1,425 uninsured employee workdays.
  Both parties accepted this modification of the board’s earlier-ordered civil penalty, in lieu of the parties’ stipulation, and the board orally modified its decision.  This Decision and Order memorializes the board panel’s oral order.
  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.130(a) provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.

AS 23.30.155(j) provides:

The board may upon its own initiative at any time in a case in which payments are being made . . . make the investigations . . . or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.150 (a) provides:

The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

There are two threshold issues relating to the board panel’s jurisdiction to grant a modification of a board order in this matter: (1) whether the board panel has jurisdiction in light of the pending appeal;
 and (2) whether the board panel has jurisdiction in any event to modify.
  Although neither party raised jurisdiction as an issue, we sua sponte conclude
 that we should analyze our jurisdictional authority, as a body with limited authority that must be derived from statute.

On the first issue, the board panel concludes that it has sufficient jurisdiction to consider modification on two grounds.  First, we have not received any stay of the initial board decision and order, as modified by stipulation to provide for an installment payment plan.  Under ordinary authority, we conclude that the initial board decision and order remained in full force and effect in the absence of a Commission or board order staying further board proceedings, notwithstanding the pending appeal.
  Second, the  Commission expressly remanded the matter to the board for review of the parties’ proposed compromise that might moot the appeal.  While it has been said that, as a general rule, an agency’s power and authority in a matter is suspended as to questions raised by the appeal, in order to ensure the appellate body’s jurisdiction over the subject matter of the appeal is complete and not subject to interference or frustration by the administrative body, this rule is limited to

situations where the exercise of administrative jurisdiction would conflict with the proper exercise of the [reviewing body’s] jurisdiction.  If there would be no conflict, then there would be no obstacle to the administrative agency exercising a continuing jurisdiction that may be conferred upon it by law.

Because of the express remand by the Commission, and the consensual resolution through the board’s suspension of further civil penalty, we conclude that our exercise of jurisdiction to modify would not conflict with the Commission’s jurisdiction, even though the board’s oral decision to modify, and this written memorialization of the oral decision, occurred after the time of suspension of the appeal had expired.  

On the second jurisdictional issue, we note that in the past the board has modified decisions and orders assessing civil penalties under AS 23.30.080, under a long series of decisions applying
AS 23.30.130.  While AS 23.30.130(a) does not expressly apply to civil penalty orders issued under AS 23.30.080, we conclude that we have jurisdiction to modify such a civil penalty order under AS 23.30.155(j); moreover, our regulation 8 AAC 45.150(a) states that rehearing or modification may be granted upon the grounds stated in AS 23.30.130.  We conclude that past decisions applying AS 23.30.130 provide a useful analytic framework for modification of a civil penalty order issued under AS 23.30.080. 
  

In Interior Paint Company v. Rodgers,
 applying AS 23.30.130, the Court stated: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”
  We conclude that AS 23.30.155(j) confers similar discretion to modify civil penalty orders in response to changed conditions, just as the board has exercised discretion to modify orders affecting reemployment benefits and vocational status.
  Accordingly, we apply AS 23.30.155(j) to modify our assessment of penalties under AS 23.30.080(f).  

Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In this case, the employer identifies a material fact – the failure of the board to be apprised of relevant information on the appropriate total uninsured employee workdays.  While the record is not strong as to why the employer did not provide this information to the board at or during the hearing, at the same time it appears that the unrepresented employer was not informed of the alternative method of calculating uninsured employee workdays until during the hearing itself, and that Chief Investigator Grossi informed the board that using the alternative method he “didn’t see much of a difference.”
  However, the post-hearing calculation by the employer showed a material difference, which the board finds presents grounds for modifying its civil penalty.

In evaluating modification, we are also informed by Commission precedent issued after our November 16, 2007 decision and order.  We noted the following discussion:

The chief purpose of the requirement that employers obtain insurance is to insure that their employees have access to coverage, thus sparing the employee from possible destitution and the inability to obtain medical treatment, the employer from exposure to ruinous lawsuits, other employers from unfair competition, and the community from the burden of paying for the care of injured workers.  In considering the fine to be imposed, the board should keep in mind the principle that workers’ compensation system protects the employer, employee, and the community as a whole.  Thus, the first goal of a penalty under AS 23.30.080(f) is restorative; it must bring the employer back into compliance, deter future lapses, provide for the continued, safe employment of the employees of the business, and satisfy the community’s interest in punishing the offender, but without vengeance.

We find that, with the payment of the $11,000 unsuspended civil fine, with suspended penalty as an inducement to continued compliance for the balance of the period of suspension, that the goals for civil penalty under AS 23.30.080 as identified by the Commission, have been achieved in this case.  

Additionally, the board panel takes administrative notice that, between the time of our November 17, 2007 decision and the December 29, 2008 hearing, significant adverse economic events occurred that mitigated against the unsuspended civil penalty we originally assessed in this case of $11.916 per uninsured employee workday.  As the Alaska Department of Labor Research and Analysis Division noted:

Stock market losses and volatility caused by the crisis in the financial sector have made the nation’s short-term economic future very uncertain.  During the last U.S. recession, the nation shed 2.7 million payroll jobs from February 2001 to August 2003. . . .  The economic question of the day is what will happen to Alaska’s economy when faced with a third and likely deeper downturn in the U.S. economy.
 

The board panel finds that $11,000 in civil penalty has been paid for the violation in this case.  This amounts to 2.9 times the amount of the approximate insurance premium that the employer avoided.
  The full civil penalty assessed under Decision and Order No. 07-0344, $52,450, amounts to 13.83 times the amount of the financial gain of avoided premium.
  After issuance of Decision and Order No. 07-0344, the Commission ruled in the case of Ivan Moore d/b/a Ivan Moore Research v. State of Alaska, Div. of Workers’ Compensation,
 that: 

in the absence of department regulation otherwise, that the unsuspended penalty imposed on an employer, who has not previously been found by the board to fail to insure, is presumed excessive if it exceeds the greater of four times the offending employer’s financial gain as a result of the failure to insure or the audited premium owed for the period of violation, provided that the board finds no aggravating factors present, or minor aggravating factors are outweighed by mitigating factors.

We find that this case is distinguishable from the Ivan Moore case.  Ivan Moore was a first-time uninsured; this employer was not.  In the Ivan Moore case, the board’s Southcentral panel had issued a fine of $35/uninsured employee work day.  In this case, we found the conduct more egregious than that of Music Source (a Juneau business similar to Rozwick-Giles Music), and assessed a total civil penalty of $25/uninsured employee work day.  In Music Source, with another first-time offender, the Southeast Panel assessed a civil penalty of $20 per uninsured employee work day. 
  Thus the panel concludes that, even in light of Ivan Moore and other Commission precedents, the total civil fine of $25 per uninsured employee workday remains appropriate for this second-time offender, particularly in light of the suspended portion of the civil penalty.  We find, however, that the total number of hours of uninsured work days should be reduced to 1,425.  Finally, we find that in light of Mr. Giles’ good faith compliance with the payment schedule and the subsequent downturn in the economy with continuing economic uncertainty, circumstances changed sufficiently to justify suspension of the balance of the unpaid civil penalty. 

For these reasons, we modify Decision and Order No. 07-0344 to reduce the total civil penalty to $35,625,
 and modify the suspended amount to $24,625.  The balance of the board’s order shall remain in full force and effect.  


ORDER
1. The total amount of the civil penalty assessed is reduced from $52,450 to $35,625.

2. Based on the employer’s payment of $11,000 in unsuspended civil penalties, the balance of the unpaid civil penalty in the amount of $24,625 is suspended, so long as the employer complies with Conditions 4(b)(i) and (ii) and 4(c) of our original Decision and Order No. 07-0344.

3. Unless a timely petition for reconsideration is received from a party within fifteen days of the date of this order, this modification shall have final and retroactive effect, nunc pro tunc to the date of issuance of Decision No. 07-0344 on November 16, 2007.

4. Decision No. 07-0344 otherwise remains in full force and effect.
Dated at Juneau, Alaska on August 13, 2009.





ALASKA WORKERS' COMPENSATION BOARD






Robert B. Briggs, Designated Chair






Richard Behrends, Member






Patricia A. Vollendorf, Member

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order on Modification In The Matter Of The Petition For A Finding Of The Failure To Insure Workers' Compensation Liability And Assessment Of Civil Penalty against H. KEITH GILES D/B/A ROZWICK-GILES MUSIC, Uninsured Employer / Respondent; Case No. 700002000; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on August 13, 2009.






Lynda Gillespie, WCO
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� All panelists and parties appeared telephonically with the exception of the presiding hearing officer.


� AWCB Dec. No. 07-0344 (Nov. 16, 2007)[App. Rec. 0232-0247].


� Southcentral Panelist Patricia Vollendorf participated as a representative of labor, during a period of time when the Southeast panel lacked a labor representative.


� The employee testified that his current premium at the time of the October 16, 2007 hearing was $2,160 per year.  This premium divided by 365, and multiplied by the 641 calendar days of lack of insurance, yields an approximate foregone premium of $3,793.31.  See Dec. No. 07-0344, at page 4, n. 14 and page 10, n. 28, and accompanying text [App. Rec. 0235 and 0241].


� Notice of Appeal [App. Rec. 0250-53].


� 10/31/07 H. Keith Giles, Letter to P. Grossi, Chief Investigator, Fraud Sec., Div. of Work. Comp., Alaska Dept. of Labor & Workforce Dev. [App. Rec. 0252-0253].


� See Notice of Appeal, at page 1.


� See, e.g., In Re: Julianna Patz d/b/a Southeast Waffle Co., Inc., AWCB Dec. No. 07-0115, at pages 12-13 (May 8, 2007)(dividing total uninsured hours worked by 8 to arrive at more accurate figure of uninsured employee work days, where employer employed primarily part-time college students at restaurant located near college).


� Stipulation of Penalty Payment (approved December 19, 2007)[App. Rec. 0220-0223].


� Order Suspending Appeal for Settlement, H. Keith Giles d/b/a Rozwick-Giles Music v. State of Alaska, Div. of Workers’ Compensation, AWCAC App. No. 07-049 (Nov. 18, 2008).


� 12/18/08 Notice of Telephonic Hearing (served 12/18/08).  The ordinary hearing date for hearings of the Southern Panel in 2008 was December 9, 2008, and the next available date would have been January 13, 2009.


� 12/11/08 Stipulation of Undisputed Facts and Proposed Resolution (filed 12/12/08).


� 12/29/08 Board telephonic hearing proceedings (statement of Ms. Daigle).


� $11,000 ÷ 1,425 = $7.719.


� Ordinarily, a board decision is due within 30 days from the board’s closing of the administrative record.  Due to the press of other work, and in light of the parties stipulated acceptance of the oral modification, the undersigned hearing officer made drafting of this decision a lower priority.  It is now recognized that delay in issuance of such a decision affects the Commission’s docketing, as well delay in providing finality to the parties, and such a delay will not be repeated by this panel. 


� See, e.g., Walker v. World Paving & Asphalt, AWCB Dec.No. 05-0075, at pages 13-14 (Mar. 15, 2005)(board lacks jurisdiction to modify a decision and order pending on appeal, in that case to the Superior Court, absent a stay of appellate proceedings).


� See Velderrain v. State of Alaska, Div. of Workers’ Comp., AWCAC Dec. No. 065, at page 11, n. 24 (Nov. 29, 2007).


� Although we conclude that an agency’s jurisdictional authority to act is always an issue raised by implication in every request for agency action, because we address these issues sua sponte without having invited briefing and argument from the parties on the points, we shall liberally grant reconsideration as an opportunity for briefing on the questions addressed under 8 AAC 45.150 and AS 44.62.540.  If no timely petition for reconsideration is received from either party, this order shall become final 15 days after proof that each party has received this decision..  See Groom v. State, Dep’t of Transp., 169 P.3d 626, 635 (Alaska 2007); Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981)(board shall give notice and opportunity to be heard on issues raised sua sponte).


� See, e.g., Guys with Tools, Ltd. d/b/a The Bush Pilot v. Thurston, AWCB Dec. No. 062 (Nov. 8, 2007), at page 24 (discussing board panel’s lack of analysis of statutory authority under�AS 23.30.095(e) to exclude medical evidence as sanction for prohibition against doctor-shopping).


� See, e.g., Olsen Logging Co. v. Lawson, 832 P.2d 174, 175-76 (Alaska 1992)(discussing “irreparable damage” standard for issuance of injunctions as origin for precedent and statutes on granting stay pending appeal); Doyon Drilling, Inc. v. Whitaker, AWCAC Dec. No. 001 (Dec. 2006), at page 1, nn. 1-2 (discussing standards for grant of stay by Commission under Olsen and AS 23.30.125(c)); see also Velderrain, supra, AWCAC Dec. No. 065, at page 10 (discussing preferred procedure to obtain stay from Commission from board civil penalty order).


� Past board decisions have modified civil penalties, without citation to AS 23.30.155(j) and without precisely noting the incorporation by reference of AS 23.30.130 into 8 AAC 45.150(a).  In re: EM Enterprises, Inc., AWCB Dec. No. 07-0201 (July 13, 2007)(approving a payment plan); In Re: Rendezvous, Inc., AWCB Dec. No. 07-0145 (May 30, 2007)(same); In re: Parfait Dix, AWCB Dec. No. 06-0277 (Oct. 10, 2006)(terminating Stop Order upon evidenced that previously uninsured employer had secured prospective coverage); In Re: Wrangell Seafoods, Inc., AWCB Dec. No. 06-0135 (May 26, 2006)(approving payment plan).


� 522 P.2d 161 (Alaska 1974).


� 522 P.2d at 168.  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971).


� See, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994). 


� 3/6/08 H. Keith Giles, Facsimile Transmission to Parties, with attached Unofficial transcript of proceedings, In Re: H. Keith Giles d/b/a Rozwick-Giles Music, AWCB No. 700002000, at page 16 (testimony of Mr. Grossey [sic: Grossi].  Cf. Ivan Moore d/b/a Ivan Moore Research v. State of Alaska, Div. of Workers’ Comp., AWCAC Dec. No. 092 (Nov. 17, 2008), at page 17, n. 85 and accompanying text (noting lack of usefulness to unrepresented employer of colloquy at hearing on board prior published decisions, about which the employer had no knowledge or familiarity); Alaska R&C Communications v. State, Div. of Workers’ Comp., AWCAC Dec. No. 088 (Sept. 16, 1998), at pages 15-16 (discussing the board’s obligation to inform unrepresented employer notice of the conduct considered by the board in determining seriousness of violation).


� Alaska R&C Communications, LLC, supra, AWCAC Dec. No. 088, at page 22 (board’s civil penalty of $125 per uninsured employee work day for the 1,478 uninsured employee work days, with $73,900 suspended and $110,850 unsuspended; Commission vacating and remanding for additional proceedings and consideration of additional factors).


� D. Robinson, economist, Alaska Dept. of Labor & Workforce Dev., Research & Analysis Div., Employment Scene, 28 Alaska Economic Trends No. 11, at page 17 (Nov. 2008).


� $11,000 ÷ $3,793 = 2.90.


� $52,450 ÷ $3,793 = 13.83.


� AWCAC Dec. No. 092 (Nov. 17, 2008).


� Id., at page 21.


� In Re: Music Source, LLC, AWCB Dec. No. 07-0123 (May 11, 2007; errata May 15, 2007), as modified, AWCB Dec. No. 07-0149 (June 6, 2007) (R. Foster, chair).


� $25 x 1,425 = $35,625.
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