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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DELBERT E. MORTON, 

                                                 Claimant, 

                                                 Applicant

                                                   v. 

AK NORTH COUNTRY ENTERPRISES,

                              Uninsured Employer,

                                                   and 

ALASKAWORKERS’COMPENSATION BENEFITS GUARNTY FUND.
	)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200803015
AWCB Decision No. 09-0145 

Filed with AWCB Anchorage, Alaska

on August 25, 2009


The Alaska Workers’ Compensation Board (Board) heard the claimant’s claim on June 24, 2009, at Anchorage, Alaska.  Delbert Morton (claimant)_represented himself and attended by telephone.   Lisa Bracarelli, Personal Representative for the Estate of Frank Dinello, Sole Proprietor/Owner of AK North Country Enterprises, represented the employer and attended by telephone.  Michael Monagle, Director, Alaska Workers’ Compensation Benefits Guaranty Fund, participated by telephone, and Joanne Pride, Adjuster, Wilton Adjustment Services also attended.  The record closed at the conclusion of the hearing.

ISSUES

1. Was Delbert Morton an employee or independent contractor with AK North Country Enterprises at the time of his accident?

2. If Delbert Morton was an employee of AK North Country Enterprises, is he entitled to medical costs as a result of the accident?


SUMMARY OF THE EVIDENCE
I.  PROCEDURAL HISTORY

Claimant initially filed a Workers’ Compensation Claim (“WCC”) which was received in Juneau on November 10, 2008, seeking ongoing Temporary Total Disability (“TTD”), Permanent Partial Impairment (“PPI”), medical costs, and transportation costs related to injuries incurred in a plane crash on September 10, 2008.
  He filed another WCC dated November 17, 2008, detailing some of his medical expenses incurred as a result of the plane crash.
  Claimant filed a third WCC dated December 18, 2008, seeking to join the Workers’ Compensation Benefits Guarantee Fund (“WCBGF”) since it appeared that AK North Country did not have workers’ compensation insurance on September 10, 2008.

At the PreHearing on June 16, 2009, the claimant amended his claim to dismiss his claim for time loss and PPI, stating he only wanted his medical bills paid with interest.  AK North Country through the Estate’s Personal Representative reasserted its defense that the claimant was not an employee at the time of the plane crash.  The owner of AK North Country was fatally injured in the plane crash.  The WCBGF participated in the PreHearing.

II. TESTIMONY AT HEARING

A. DELBERT MORTON’S TESTIMONY

Delbert Morton (“claimant”) testified at hearing that he was hired by Frank Dinello, owner of AK North Country Enterprise, in September 2008 to guide a hunter from outside Alaska on a hunt some place out of Talketna.  At the time of his injury Mr. Dinello was flying the claimant out to the hunting camp.  The claimant stated he provided his own knives, clothes, bedroll and other equipment.  Mr. Dinello provided the tents, food, tarps, backpacks, etc.  On this particular hunt, the claimant testified he brought his own guns, although in the past he used guns provided by Mr. Dinello.  The claimant stated his agreement with Mr. Dinello was he would be paid $100 per day of a hunt plus his airfare to and from his home in Idaho.  The spring hunts, according to the claimant, lasted 15-20 days and the fall hunts usually lasted 8-10 days.  The claimant had an Assistant Guide License for which he had paid.  He stated that this license meant he must work under a Licensed Guide.  He had worked and known Mr. Dinello for approximately 20 years and he had worked for AK North Country Enterprises for about 15 years, usually doing two hunts in the spring and two in the fall.  In addition, he testified he occasionally worked for Mr. Dinello’s partner in Alaska Outfitters (William Stevenson) guiding hunts on the Alaska Peninsula.  

On the day of the injury the claimant stated that he and Mr. Dinello were flying in Mr. Dinello’s plane from Talketna to the camp site when the plane crashed.  Mr. Dinello was killed in the crash.   The claimant stated he is only seeking payment of his medical bills which amount to approximately $84,000.00.

B. TESTIMONY OF LISA BRACARELLI, PERSONAL REPRESENTATIVE FOR ESTATE OF FRANK DINELLO

Ms. Bracarelli testified she agreed the claimant worked as a guide for AK North Country Enterprises but he was not paid as an employee.  Rather, he was paid in a lump sum upon the completion of each hunting/guiding trip.  No payroll taxes were paid and neither federal income tax nor social security taxes were withheld.  She also pointed out that the Assistant Guiding License possessed by the claimant Mr. Morton was not exclusive to Alaska and could be used anywhere.

Ms. Bracarelli further testified, as the personal representative for the Estate, she has responsibility for collecting the assets of both Mr. Dinello, individually, and Mr. Dinello’s business which he owned as a sole proprietor.  While she is interested in paying for Mr. Morton’s medical expenses, she anticipates it will take at least a year to collect and sell the Estate’s assets.  She also testified that a large portion of the money on hand at the time of Mr. Dinello’s death was used to settle a claim against the Estate by Mr. Dinello’s estranged sister and other family members.  There is no tax lien against the Estate so any Workers’ Compensation lien should have top priority. 

III. Claimant’s Medical History

Claimant was flown to Providence Alaska Medical Center on September 11, 2008, where he was diagnosed with burns to his left leg and left hand.  He reported being in a small plane crash near Big Lake, Alaska and the plane caught fire.  He was able to pull the pilot from the plane but the pilot did not survive the crash.  The claimant reported he spent the night using the plane’s wing for shelter.  In the morning he stated he began hiking out and after about 5 miles he built a fire. He was not located by the National Guard para-rescue team until evening when the claimant’s fire was noticed. The Emergency Room treated the burns and recommended the claimant be flown to Harborview Burn Center, Seattle, Washington.  However, the claimant stated he preferred to be treated in either Boise, Idaho or Salt Lake City, Utah, and declined transport as he wanted to be treated on an outpatient basis.  Dr. Foss at St. Alphonse Hospital in Boise, Idaho was contacted and agreed to follow up with the claimant.

On September 13, 2008, in follow-up, Daniel J. Safranek, M.D., discharged the claimant in stable condition.  He had a burn to his left leg and left hand of approximately 10% and apparently 1% to 2% with third-degree full-thickness burns to the posterior aspect of his left leg. The claimant had scheduled a flight to Seattle, and then on to Boise.  Dr. Safranek again suggested claimant be seen at Harborview but he declined.

On September 16, 2008, claimant presented to Frederick A. Foss, M.D., at Saint Alphonsus Trauma Clinic for follow-up on his burns.  Dr. Foss arranged for claimant to meet with Saint Alphonsus PT for whirlpool therapy.
  Later that day, claimant was admitted to Saint Alphonsus Emergency Services after developing a fever.  He reported he had been seen earlier in the day by Dr. Foss who cleaned his wounds and advised him to present to the Emergency Room if he developed a fever.  Jeffery R. Dingman, M.D., reported on the significant burns sustained by the claimant and ordered tests.  He advised the claimant to continue at home with his pain medications and to take Tylenol and Motrin for the fever.  No antibiotics were indicated at that time.

Claimant was seen on October 11, 2008, at University of Utah Hospital Burn Clinic by D. Millar, M.D., for follow-up of his burns.  Dr. Millar noted claimant had been seen at the Boise Clinic by Jeffrey R. Saffle, M.D., and was doing home physical therapy.  He had soaked his hand 5 days earlier in the cleaning solution for his burns and the hand was now swollen and tender with purulent drainage.  He was started on antibiotics at the Boise Clinic.  Dr. Millar reported the claimant was doing well although he needed to be more aggressive with his physical therapy.  He was fitted with a compression stocking and was to wear a glove over his left hand without cream.  He was to follow-up with Dr. Saffle.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. PRESUMPTION OF COMPENSABILITY
AS 23.30.120 Presumptions, provides, in part, that

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given;

The Alaska Supreme Court has held that "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  Therefore, an injured worker is afforded a presumption that all the benefits she seeks are compensable.
 

The application of the presumption involves a three-step analysis.
  First, the claimant must establish a "preliminary link" between the disability and the employment.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The claimant need only adduce "some" "minimal" relevant evidence
 establishing a "preliminary link" between the disability and employment
 or between a work-related injury and the existence of disability.

“Before the presumption attaches, some preliminary link must be established between the disability and the employment….”
  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].”
  In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”

Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury is not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.
  There are two possible ways for an employer to overcome the presumption: 


(1)  produce substantial evidence that provides an alternative explanation which, if 
accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminate any reasonable possibility that the employment was a factor in 
the disability.

"Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”
  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.
  The Board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.
  Therefore, the Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, bringing us to the third step of the presumption analysis, which provides that the claimant must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the Board that the asserted facts are probably true.

II. EMPLOYEE VERSUS INDEPENDENT CONTRACTOR

The Alaska Supreme Court in Odsather v. Richardson
 reiterated Alaska has adopted the “relative nature of the work test” for distinguishing between employees and independent contractors for the purposes of workers' compensation.
  In Benner v. Wichman, the court applied this test in the context of determining whether litigants were co-employees or independent contractors.  The court noted that “this is a multi-factor test which looks at ‘first, the character of the claimant's work or business; and second, the relationship of the claimant's work or business to the purported employer's business.’”
  Further the court looked into the character of the claimant's business for three factors to consider: (1) the degree of skill involved,
(2) whether the claimant holds himself out to the public as a separate business, and (3) whether the claimant bears the accident burden.
  Then the inquiry looks into the relationship between the employee’s work and the work of the purported employer which also involves reviewing three factors: “(1) extent to which claimant's work is a regular part of the employer's regular work, (2) whether claimant's work is continuous or intermittent, and (3) whether the duration of the work is such that it amounts to hiring of continuing services rather than a contract for a specific job.”
 

The Alaska Workers’ Compensation Board has codified the Court’s test in its regulations.  8 AAC 45.890 states in full:

For purposes of AS 23.30.265(12) (sic) 
and this chapter, the board will determine whether a person is an "employee" based on the relative-nature-of-the-work test. The test will include a determination under (1)--(6) of this section. Paragraph (1) of this section is the most important factor and is interdependent with (2) of this section, and at least one of these factors must be resolved in favor of an "employee" status for the board to find that a person is an employee. The board will consider whether the work

(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer

(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status;

(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;

(C) has the right to extensive supervision of the work then there is a strong inference of employee status;

(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;

(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and

(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;

(2) is a regular part of the employer's business or service; if it is a regular part of the employer's business, there is an inference of employee status;

(3) can be expected to carry its own accident burden; this element is more important than (4) - (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;

(4) involves little or no skill or experience; if so, there is an inference of employee status;

(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;

(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status.
We base our finding that Mr. Morton was an employee of AK North Country at the time of his injury on the application of the “relative nature of the work test.”

A. The “Most Important Factor”:

The “most important factor” in the “relative nature of the work test” has three separate parts:  1) Whether the work is a “separate calling or business,” 2) did the person performing the services have the right to “hire or terminate others” to assist in the performance of the service “for which the person was hired,” and 3) a multi-part determination of whether the putative employer exercised control over the alleged employee.  

First, we find claimant’s work for AK North Country on September 10, 2008, was not a “separate calling or business.”  We base this finding on claimant’s testimony, which we find credible,
 that he never owned or operated a guiding service and he was licensed only as an “Assistant Guide” which states he is not authorized to conduct a guided or outfitted big game hunt unless working with a Licensed Guide.  We find claimant was performing work as an Assistant Guide at the time of his injury.  He testified he was flying to the base camp with the owner of AK North Country when the plane crashed. 

Second, we find no evidence claimant had authority to “hire or terminate” anyone to assist him in his AK North Country work.  

i. Third, we make the last determination in this “most important factor” by determining: Whether AK North Country had the right to exercise control of the manner and means claimant used to accomplish the desired results?
We find, based upon claimant’s testimony, Mr. Dinello did not exercise direct control over the manner and means by which claimant conducted the actual hunt. 
  However, Mr. Dinello did control which clients the claimant guided.  Thus, this factor weighs both for the claimant and for AK North Country.  There is no “strong inference of employee status” under this factor.

ii. Did AK North Country and claimant have the right to terminate the relationship at will, without cause?
We find neither party adduced any evidence concerning whether claimant could terminate his employment relationship with AK North Country at will.  However, it appears to us reasonable to infer that claimant could have terminated his employment relationship at will only by not accepting the job in the first place.  It is hard to imagine that claimant, without good cause, could have terminated his employment in the middle of a hunt.  Therefore, this element does not indicate for or against employee status.

iii. Did AK North Country have the right to extensive supervision of claimant’s work?
Based upon claimant’s testimony, Mr. Dinello did not exercise any extensive supervision of claimant’s work.  Nonetheless we find the fact that Mr. Dinello controlled when and where claimant would work creates a “strong inference of employee status even if there was no direct supervision of the actual guiding activities.”

iv. Did AK North Country provide the tools, instruments, and facilities to accomplish claimant’s work and are they of substantial value?
According to claimant’s testimony he provided some of the necessary equipment for the hunting trips but AK North Country provided the substantial bulk of the equipment necessary for the trips including tents, food, guns, travel to and from the hunting camps, etc.   We find virtually all claimant’s services for AK North Country were performed at AK North Country’s premises, i.e., at and around the hunting camps.  We find AK North Country provided claimant with most of the tools, and equipment with which to conduct successful hunting trips. 

We find no testimony was adduced concerning the specific value of the tools, instruments and facilities claimant used to accomplish his work for AK North Country,   However, we find a reasonable inference from the evidence which was adduced supports a finding that AK North Country’s tools, instruments and facilities maintained at camp sites are of substantial value.  This evidence weighs in the favor of employee status.”

v. Did AK North Country pay for claimant’s work on an hourly or piece rate wage?
We find based upon claimant’s testimony, AK North Country paid him $100 per day for guiding services.  We find this method of payment does not weigh in favor of either employee status or independent contractor status.


vi. Did the parties enter into a written or oral contract, and if so what was their understanding?  
We find based upon claimant’s testimony, he and Mr. Dinello entered into a “hand-shake,” oral, employment agreement.  We find that the claimant understood his services for AK North Country were rendered as an “employee” in an “employee-employer” relationship.
  There was testimony that Mr. Dinello considered the claimant to be a “contractor” for AK North Country.  Though we give deference to both parties’ beliefs concerning the agreement they created, we construe this contract in view of the circumstances under which it was made and the parties’ subsequent conduct.  Consequently, we find the parties intended to create an employee-employer arrangement.  We find there was an offer, acceptance and consideration for claimant’s work at AK North Country.  We find claimant, based upon all the evidence cited supra, had an express 
contract for employment at AK North Country, had earmarks of being AK North Country’s “employee,” and AK North Country had earmarks of being his “employer” in September 2008.

Consequently, in respect to this “most important factor,” we resolve this part of the test in employee’s favor and we find a very strong inference Mr. Morton was AK North Country’s employee on September 10, 2008.

B. Were Claimant’s Services a Regular Part of AK North Country’s Business or Service?

We find, based upon claimant’s testimony, AK North Country was in the business of providing big game hunts in remote parts of Alaska.  The use of claimant as a guide for customers on these hunting trips in Alaska was an integral part the business of AK North Country.  Consequently, we find claimant’s services, as he described them, were a regular and integral part of AK North Country’s business.  Accordingly, we find this creates “an inference of employee status.”

C. Can Claimant Be Expected To Carry His Own Accident Burden?

We find, based upon claimant’s testimony, he had no business license and no worker’s compensation insurance policy on himself.  We find AK North Country paid him $100 per day for the length of each guiding trip.  This work was seasonal and sporadic service.  We take administrative notice, based upon our experience in adjudicating “Failure to Insure” claims against uninsured employers that worker’s compensation insurance premiums are relatively expensive, depending upon the nature of the employer’s business, and its payroll.  We find it would be unreasonable to expect claimant in this case to carry his own accident burden, given the nature of his services for AK North Country.  Consequently, we find this creates “a strong inference of employee status.”

D. Did Claimant’s Work Involve Little or No Skill or Experience?

We find, for the most part, based upon claimant’s testimony, his work for AK North Country involved relatively high skills in guiding and hunting.  Consequently, we find this evidence does not create an “inference of employee status.”

E. Was the Employment Agreement Sufficient To Amount To the Hiring of Continuous Services, as Distinguished From Contracting for the Completion of a Particular Job?

Based upon claimant’s testimony, we find his work with AK North Country amounts to hiring for completion of a particular job.  Each guiding trip was a separate job.  Therefore, we find this evidence does not create “an inference of employee status.”
  
F. Was The Employment Intermittent, As Opposed To Continuous?
We find claimant’s employment with AK North Country was not continuous and was intermittent, although repeated in consecutive years.  In 2007 claimant worked for several months for AK North Country.  Claimant would have continued working for AK North Country absent the work injury and the death of Mr. Dinello.  We find this creates “an inference of employee status.”

The presumption of compensability under AS 23.30.120(a) applies to a claim of an employee that he is an employee.
  Here, the claimant testified that he worked for AK North Country Enterprises and was hired by Mr. Dinello.  He was doing the regular work of AK North Country Enterprises at the time of his injury.  The claimant’s testimony alone is sufficient to raise the presumption that the claimant was working for AK North Country Enterprises at the time of his injury.   The Board finds the claimant’s testimony raises the presumption that he was employed by AK North Country Enterprises as an employee at the time of his injury.  
As noted above, once the presumption is raised, the presumption must be rebutted by substantial evidence.  Here, the Personal Representative for the Estate of Dinello appeared and testified that AK North Country Enterprises considered the claimant to be an independent contractor and did not maintain either worker’s compensation insurance or liability insurance on the airplane that crashed, causing the claimant’s injury.  We find her testimony is substantial evidence rebutting the presumption of compensability.

At the third stage of the compensability analysis, applying the factors as discussed above, we find that the preponderance of the evidence shows that the claimant was an employee and not an independent contractor at the time of the plane crash.  The claimant was directed on when and where to appear for work by the deceased owner of the business, he was doing the essential work of AK North Country Enterprises at the time of his injury, he used substantial resources of the decedent in performing the work, and importantly between the decedent and the claimant, the decedent was in the better position to provide accident insurance.  Therefore, the board finds that the claimant has shown by a preponderance of the evidence that he was an employee of AK North Country Enterprises at the time of his injury. In summary, we find the preponderance of the available evidence, and the reasonable inferences from that evidence, show that the claimant was working for an “employer” AK North Country as an “employee” under AS 23.30.395(19-20) and the “relative nature of the work test” under 8 AAC 45.890, at the time of his injury on September 10, 2008.  

III. EMPLOYEE IS ENTITLED TO MEDICAL BENEFITS

AS 23.30.095(a) provides, in part:
The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires….

8 AAC 45.082(d) provides in pertinent part:

Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 30 days after the employer receives … an itemization of the dates of travel and transportation expenses for each date of travel.

The presumption of compensability under AS 23.30.120(a) applies to claims for medical benefits.
  At the first stage of the presumption analysis, we find the claimant’s own testimony concerning his work injury, as well as the records of the medical providers, raise the presumption of the compensability and the employee is entitled to medical treatment as a result of his work injury.

At the second stage of the presumption analysis, the employer provided no contrary evidence to overcome the presumption.  The employer provided no evidence at all.  Therefore, the presumption is not rebutted.  Since the presumption is not rebutted, a prima facie case is made that the employee is entitled to medical benefits as a result of his work injury.  Moreover, the medical records establish the employee was injured in the course of employment, and treatment for the claimant’s burn injuries was necessitated by his work injury.  We find the claimant credible.
  Therefore, we find, based on the record as a whole, including the testimony of the claimant and the medical reports, the claimant’s work injury of September 10, 2008, is the cause of the claimant’s disability and need for medical treatment.  We shall order the employer to pay the past and any future medical benefits that are reasonable and necessary to employee’s work injury.  

IV
 ENTITLEMENT TO BENEFITS FROM THE WCBGF


AS 23.30.082 provides, in part:

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers' compensation claim. The fund may assert the same defenses as an insured employer under this chapter….

(f) The division may contract under AS 36.30 (State Procurement Code) with a person for the person to adjust claims against the fund….

AS 23.30.075(a) provides, in part:

An employer under this chapter, unless exempted, shall either insure and keep insured for its liability under this chapter in an insurance company or association…. or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for….

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties….


Under AS 23.30.082, WCBGF provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, and (2) fails to pay benefits due under the Alaska Workers' Compensation Act.  The record here shows the employer has failed to pay any benefits.  The record also shows the employer failed to comply with the requirements of AS 23.30.075 because it did not secure workers' compensation coverage from an insurer at the time of the employee's injury in 2008. 

We interpret AS 23.30.082 as restorative in nature, protecting injured workers' entitlement to benefits.
  Regardless of the employer's intent, we find it failed to “keep insured,” contrary to the requirements of AS 23.30.075(a).
  Accordingly, we conclude WCBGF is potentially liable for the benefits claimed by the claimant.  We find WCBGF has the standing and authority to “assert the same defenses as an insured employer under this chapter.”
  We additionally conclude WCBGF should remain joined to this claim, under 8 AAC 45.040(d) and (j), in light of its status as a party against whom a right to recovery may potentially exist.

In the instant case, we find WCBGF was provided notice of the hearing, and participated in the hearing.  We retain jurisdiction to resolve the issue of the claimant’s request for benefits from WCBGF in the event the benefits awarded in this Decision and Order are not paid by the employer within 30 days of issuance.

ORDERS

1. The employee was an employee of the employer AK North Country Enterprises at the time of his injury.

2. The employer shall pay the claimant’s reasonable past and reasonable ongoing medical benefits, including medically-related transportation costs, pursuant to AS 23.30.095 and 
AS 23.30.030.

3. The employer shall pay interest to the providers for any medical costs that have not been paid, pursuant to 8 AAC 45.142, AS 23.30.155(p) and AS 09.30.070(a).

4. We retain jurisdiction over the claimant’s request for benefits from the WCBGF, under AS 23.30.082.
Dated at Anchorage, Alaska on August 25, 2009.




ALASKA WORKERS' COMPENSATION BOARD






Deirdre Ford,






Designated Chairman






Patricia Vollendorf, Member

DISSENT/PARTIAL CONCURRENCE

Don Gray respectfully dissents and partially concurs in the opinion of his colleagues.  I would find Mr. Morton to have been a subcontractor of AK North Country Enterprises since he could and did contract with other entities for work as a guide.  He was paid only for the time in which he actually spent guiding and was paid in a lump sum for each guiding trip.  However, I would find that

Mr. Morton, as a subcontractor, was uninsured, and, therefore, under AS 23.30.045(a), he is entitled to workers’ compensation benefits from the contractor AK North Country Enterprises.  






Don Gray, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of DELBERT E. MORTON employee/applicant; v. AK NORTH COUNTRY ENTERPRISES, Uninsured employer/defendant; and WORKERS’ COMEPNSATION BENEFITS GUARANTY FUND, Case No. 200803015; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 25, 2009.






KimberlyWeaver, Clerk
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�  Undated WCC received in Juneau on November 10, 2008, according to letter to claimant from AWCB dated 11/13.2008.


� 11/17/2008 WCC.


� 6/16/2009 PreHearing Conference Summary.


� 9/11/2008 ER report, Providence Alaska Medical Center.


� 9/13/2008 Providence Alaska Emergency Room Report.


� 9/16/2008.Saint Alphonsus Trauma Clinic Report.


� 10/11/2008, Burn-Clinic Note, University of Utah Hospitals and Clinics.


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(emphasis in original).


� Id.


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).


� Burgess Construction Co., 623 P.2d at 316.


� Cheeks, 742 P.2d at 244.


� Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004). 


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Id.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Miller, 577 P.2d at 1046.


� Norcon,Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992). 


� Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P. 2d 1184, 1189 (Alaska 1993). 


� Id. at 1055.


� Norcon, 880 P.2d at 1054.


� Koons, 816 P.2d 1381(citing Miller, 577 P 2d. at 1046).


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


�  96 P.3d 521, 523 (Alaska 2004).


� Benner v. Wichman, 874 P.2d 949, 952 (Alaska 1994) (applying the relative nature of the work test to determine whether parties were co-employees for purpose of determining whether workers' compensation was the exclusive remedy)..


�  Id. (quoting Ostrem v. Alaska Workmen’s Compensation Bd., 511 P.2d 1061, 1063 (Alaska 1973)).


�  Id.


� Odsather, 95 P.3d at 523(citing Benner, 874 P.2d at 953).


� Now codified at AS 23.30.395(19) and (20).


� This is essentially a codification of the Court’s analysis in Searfus v. Northern Gas Co., 472 P.2d 966, 969 (Alaska 1970)(“We believe that the ‘nature of the work’ test should be adopted in resolving future employee status issues under the Alaska Workmen's Compensation Act”).


�AS 23.30.122.


� Id.


� See 8 AAC 45.890(1)(A).


� See 8 AAC 45.890(1)(C).


� See 8 AAC 45.890(1)(D).


� AS 23.30.122.


� Childs v. Kalgin Island Lodge, 779 P.2d 310 (Alaska 1989).  See also Alaska Pulp Corp. v. United Paperworkers International Union, 791 P.2d 1008 (Alaska 1990) for presumption application vis-à-vis dueling “employers.”


� See 8 AAC 45.890.


� See 8 AAC 45.890(2).  See also Nickels v. Napolilli, 29 P.3d 242, 252 (Alaska 2001).


� See 8 AAC 45.890(3).  See also Nickels at 252.


� See 8 AAC 45.890(4).  See also Nickels at 252.


� See 8 AAC 45.890(5).  See also Nickels at 252.


� See 8 AAC 45.890(6).  See also Nickels at 252.


� Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


� Id.


� AS 23.30.122.


� See, e.g., Simons v. Fairbanks Nissan, AWCB Decision No. 06-0097 (April 25, 2006).


� We shall refer the employer for investigation by the State of Alaska Division of Workers’ Compensation Special Investigations Unit.


� AS 23.30.082(c).





21

