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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ANGELA M. POLAND (née MOSER), 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

BROWN & SONS AUTO PARTS INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Petitioners.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199032052
AWCB Decision No.  09-0151
Filed with AWCB Fairbanks, Alaska

on September 11, 2009


We heard the employer's petition for dismissal of the employee’s claim, and for costs resulting from the employee’s failure to appear for a deposition, in Fairbanks, Alaska on August 13, 2009.  The employee represented herself.  Attorney Constance Ringstad represented the employer.  We closed the record at the conclusion of the hearing.

ISSUES
1.
Shall we dismiss the employee’s claim under AS 23.30.105(a) or laches?

2.
Shall we order the employee to pay the costs incurred by the employer as a result of the employee's failure to appear for her deposition?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee suffered a cervical injury in an automobile accident while working as a parts deliverer for the employer on November 19, 1990.
   The employee came under the care of Hunter Judkins, M.D., who diagnosed cervical and lumbar strain, secondary to a motor vehicle accident, and provided extended conservative care.
  The employee received extensive medical care over the years, and we cite only those records necessary for the limited purposes of this interlocutory decision.  Robert Dingemann, M.D., rated the employee with a four percent permanent partial impairment (“PPI”) of the whole person under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”) on April 7, 1993.
  Louis Kralick, M.D., rated the employee with a five percent PPI of the whole person under the AMA Guides on May 4, 1993.
  The employer accepted liability for the injury, providing PPI benefits, and medical benefits.

The employee pursued a third-party action against the driver of the other vehicle involved in the work accident, and recovered a total of $18,750 in settlement of that action in 1995.
  $10,000 of the settlement was paid to the employer in reimbursement of workers’ compensation benefits.
  $7,150 of the settlement was paid to the employee’s attorney in that action, and $1,600 was paid to the employee.
  In a March 10, 1995 letter, the employee’s attorney explained the disbursement of the settlement to her would be a “Workers’ Compensation credit” against future medical expenses.

The employee came under the care of Lawrence Stinson, M.D., for pain management.
  The employee underwent C4-5, C5-6, and C6-7 discectomies, and a C6 corpectomy with instrumented fusion surgery by neurosurgeon Timothy Cohen, M.D., on June 7, 2005.

On September 29, 2008, the employee filed a Workers’ Compensation Claim form, requesting temporary total disability (“TTD”) benefits and medical benefits for injury to her spine, and asserting she had paid more than $18,750 in medical bills.
  The employer filed an Answer dated October 20, 2008,
 and a Controversion Notice dated November 5, 2008,
 denying the employee’s claim as untimely under AS 23.30.105(a), AS 23.30.095, estoppel, and laches.  

The employer filed a petition on December 3, 2008, to compel discovery of all document concerning the third party settlement, medical bills, chart notes, physicians’ reports, workers’ compensation claims, legal actions, applications for social security benefits, and unemployment benefits, in her possession.
  In a prehearing conference on February 4, 2009, the Board Designee ordered the employee to comply with the discovery by February 20, 2009.
  According to an affidavit by the employer’s attorney, the employee produced two envelopes of documents on February 20, 2009, containing insurance billings for medical treatment from January 2007 through January 2009 (including billing for treatment of “Micha”), and a deposition from the third party suit.
  

The employee cancelled a prehearing conference on March 23, 2009.  On February 26, 2009, the employee was served with a Notice of Deposition, setting the deposition for March 10, 2009, at 10:00 a.m.
  At the employee’s request on March 6, 2009, the deposition was rescheduled to 3:30 p.m., March 10, 2009.
  At 9:15 a.m., on March 10, 2009, the employee called the employer’s attorney’s office to indicate she would not attend the deposition because of a conflicting dentist appointment.
  The employee did not attend the deposition, and the court reporter charged the employer a no-show fee of $113.05.
   In its hearing brief, the employer asserted the employee called the attorney’s office on March 12, 2009, to reschedule the deposition, but was told she could reschedule it only if she paid the no-show fee.

The employee failed to appear for a prehearing conference held on March 17, 2009.
 

The employer filed a Petition, and a Memorandum Supporting Petition to Dismiss Claims for Failure to Timely Prosecute and Willful Refusals to Comply with Discovery or, Alternatively, for Recovery of Deposition Costs and Warning of Dismissal, on April 23, 2009.
  In a prehearing conference on June 30, 2009, the employee’s petition to dismiss was scheduled for a hearing August 13, 2009.

The employer filed a Request for Recusal on August 7, 2009, together with a supporting Affidavit of Susan Harvey Requesting Disqualification,
 and a sealed copy of Complaint to Chief Administrator [sic] Law Judge.
  In the Request, the employer petitioned the panel chairman to recuse himself under AS 44.62.450 and AS 39.52.010, to promote fair and impartial adjudication and to avoid the appearance of impropriety.  It claimed the chairman asserted before the Alaska Workers’ Compensation Appeals Commission that documents supporting the Complaint filed by the employer’s insurer in another proceeding were personnel records, which should be protected, and therefore he has a conflict of interest in the instant proceeding.
  In the Request, the employer argued the circumstances surrounding the pending Complaint cast doubt on the chairman’s impartiality in any decision involving this insurer.
  Citing several court decisions from other jurisdictions,
 it argued that, even if the chair is convinced he would be fair and objective, the appearance of partiality from one party’s point of view is sufficient to warrant recusal.

In the Affidavit of Susan Harvey Requesting Disqualification, Ms. Harvey, Senior Vice President of the insurer’s Anchorage office affied the chair has demonstrated bias against the insurer in other cases, and that as a result of actions taken by the chair to the detriment of the insurer the Complaint was filed.
  The Affidavit reported the Chief Administrative Law Judge determined there are no mitigating circumstances and the Complaint’s allegations, if true, would constitute a violation of one or more provisions of the state’s hearing officer code of conduct.
  The Affidavit reported the Chief Administrative Law Judge has referred the chair to the Attorney General for investigation, and that the chair may be subject to disciplinary action, which must color his perspective and influence his actions.
  In the Affidavit, Ms. Harvey asserted the investigation creates a conflict between the chair and the insurer, and the insurer will not receive a fair and impartial hearing from a panel that includes the chair.
  The Affidavit appended a copy of the Complaint.

In the hearing on August 13, 2009, the employee testified she had tried, unsuccessfully, to obtain counsel for pursuing her Workers’ Compensation Claim.  She testified her attorney from her third party suit told her she would need to expend the proceeds of her third party settlement on her own medical care, and then she would be able to again reopen her workers’ compensation entitlement to benefits.  She testified she followed that instruction, and that she did not file her workers’ compensation claim until she had exceeded the settlement amount in co-payments for her treatment.  She testified her private health care insurer had paid over $100,000 in treatment, and she had paid over $18,000 out-of-pocket medical expenses before she filed her claim in 2008.  She testified her claim was not made for time loss benefits, or for past medical benefits, but only for her medical benefits following the date of the claim being filed.

The employee testified she provided the employer with all the documents related to the discovery requests that she had in her possession.  She testified the physicians and hospital had all her medical records.  She thought she failed to attend the deposition because she had a sick child.  

In the hearing, the employer’s counsel requested the panel to open the sealed Complaint and read it.  She argued the chair should recuse himself for the reasons set out in the employer’s Request for Recusal.  In the hearing, by way of argument, the employee asked if she would be able to keep the present panel.

The issues set for hearing in the controlling Prehearing Conference Summary were those from the employer’s Petition to Dismiss.
  The petition to recuse had not been set for hearing.
  Nevertheless, the Board exercised its discretion to consider the employer’s Request for Recusal as a preliminary matter, and issued an oral order.
  

In the hearing, the panel chair indicated the Complaint investigation is a confidential inquisitional process.  He stated he was not privy to details of the Attorney General investigation’s status, and had made no response to that investigation, as yet.  He said he harbored no bias against the parties, prejudgment, or interest in the outcome.  He averred his mind was open to consider the arguments on their merits, and to treat the parties impartially.  He indicated the request for recusal must be considered in light of the Alaska Supreme Court ruling in AT&T Alascom v. Orchitt,
 and the applicable statutes and regulations.
  The Court in Orchitt indicated administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment.    He indicated he did not find any evidence of actual or probable bias or prejudgment in the instant case, and declined to recuse himself.  Following a review of the Complaint and separate deliberation, the other two members of the hearing panel indicated they found no evidence of bias or prejudgment of the instant case by the panel chairman, and found no basis for recusal.  To avoid violation of the Administrative Branch Ethics Act,
 and avoid disclosure of documents made confidential by law,
 the panel re-sealed the Complaint.  
In the hearing, and in its Memorandum Supporting Petition to Dismiss, the employer asserted the employee was aware of the work-relatedness of her neck injury form the time of the automobile accident in 1990, and the employer paid benefits without an order until 1995.  It argued the employee failed to file a claim for benefits until 18 years after the injury and 13 years after the last payment of benefits, unfairly prejudicing the employer’s ability to investigate.  It argued the employee’s claim is barred by AS 23.30.105(a).  

The employer argued the employee’s claimed medical care occurred beyond the two-year limit of AS 23.30.095(a), without Board authorization, and treatment was rendered without a timely report or bill as required by AS 23.30.095(c) and AS 23.30.097(d).  It also argued the employee’s failure to give notice of treatment had violated its right to have her evaluated under AS 23.30.095(e).  It argued her claim for medical care is barred by AS 23.30.095(a), AS 23.30.095(c), and the doctrine of laches.

The employer additionally argued the employee willfully refused to attend her deposition, respond to production requests, or attend prehearing conferences.  It argued we should find she abandoned her claim and dismiss it under AS 23.30.108(c).  Alternately, it argued we should find the employee liable for the costs of the deposition she failed to attend, order those costs withheld from possible future benefits, and warn the employee that further non-compliance may result in dismissal of her claim.

In the hearing, the employee offered no argument concerning the possible applicability of AS 23.30.105(a), AS 23.30.095, or the equitable doctrine of laches to her claim.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
DOES AS 23.30.105(a) BAR THE EMPLOYEE’S CLAIM?

AS 23.30.105(a) provides, in part:


The right to compensation for dis​ability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement..., except that if payment of compen​sation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23,30,180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disabili​ty, the injured employee has full right to claim as shall be deter​mined by the board, time limitations notwithstanding.

We interpret AS 23.30.105(a) to be a procedural statute of limitations.
  Procedural statutes apply retrospectively to ongoing claims for injuries that occurred prior to the date of the statutory enactment.
    We will apply the current version of AS 23.30.105(a),
 as quoted above. 
  

In Morrison-Knudsen Co. v. Vereen,
 the Alaska Supreme Court found the purpose of this statute of limitations is to insure employers have reasonable, timely opportunity to investigate and defend against claims.
  We first note the employer has been aware of and able to investigate the employee's accident, and the potential claim for benefits since the time of the accident.  As a practical matter, this partially addresses the purpose of AS 23.30.105(a).
  

In Larson's Worker's Compensation Law, Professor Larson discusses the issues to be con​sidered in determining whether the statute of limitations for filing a workers' compensation claim has begun to run:

The time period for notice of claim does not begin to run until the claimant, as a reason​able person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease.
 

In Collins v. Arctic Builders,
 the Alaska Supreme Court found an employee must have “chargeable knowledge”
 of the "nature of his disability"
 to start the running of the two year period under AS 23.30.105(a).  In Egemo v. Egemo Construction Co.,
 the Court held that the statute of limitations at AS 23.30.105(a) started running only if the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) must actually be disabled from work.
  The Court also held that a claim is not “ripe,” requiring filing under AS 23.30.105(a) until the work injury causes wage loss.
  It is the “inability to earn wages because of a work-related injury” that triggers the running of AS 23.30.105(a).
  Additionally, in Leslie Cutting Inc. v. Bateman,
 the Alaska Supreme Court clarified that when an injured worker believed a condition was controlled by medication, the statute of limitations at AS 23.30.105(a) started running only when the worker discovered the treatment no longer controlled the disability;
 “the mere awareness of the disability’s full physical effects is not sufficient” to trigger the statute.

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.
  Our regulations at 8 AAC 45.050(a) provide for commencing proceedings "by filing a written claim or petition."  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
   8 AAC 45.050(e) provides, in part: Amendments.  A pleading may be amended at any such time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .

AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we construe the term "claim" similarly in the context of both AS 23.30.105 (a statute of limitations for filing claims) and AS 23.30.110(c) (a "no‑progress" rule).
   AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  Accordingly, we find that the employee filed a claim for purposes of AS 23.30.105(a) when she filed the Workers’ Compensation Claim form, dated September 29, 2008.  

In the Workers’ Compensation Claim of September 29, 2008, the employee asserted her entitlement to TTD benefits and medical benefits for injury to her spine.  However, in the hearing she testified she did not file her workers’ compensation claim until she had exceeded the settlement amount in co-payments for her treatment.  She testified her private health care insurer had paid over $100,000 in treatment, and she paid over $18,000 out-of-pocket medical expenses before she filed her claim in 2008.  She testified her September 29, 2008, claim was not made for time loss benefits, or for past medical benefits, but only for her medical benefits following the date of the claim.

Based on our review of the documentary record and the hearing testimony, we find the benefits requested in her written claim form and in her testimony are significantly different.  Based on the available record, we cannot find the employee is clear about, or actually understands, the nature of the benefits she is potentially claiming.  As is clear from the discussion of the case law discussed above, the application of AS 23.30.105, and its interaction with various provisions of the Alaska Workers’ Compensation Act is anything but simple.  Based on the record, we find the employee does not understand the reimbursement and offset provisions of AS 23.30.015(g) related to third-party lawsuit recovery.  We find the employee does not show understanding of how AS 23.30.185 concerning potential entitlement to TTD benefits, relates to AS 23.30.015(g); and we find the employee does not show understanding of how the provision at AS 23.30.095, concerning potential entitlement to medical benefits, relates to AS 23.30.015(g).  We find the employee made no argument related to AS 23.30.105(a), and showed no understanding of how that statutory provision operates.  Based on the present record, we cannot determine precisely what the employee’s September 29, 2008, claim actually encompasses.  Accordingly, on the present record, we cannot determine whether AS 23.30.105(a) bars her claim.

II.
CLARIFICATION OF THE EMPLOYEE’S CLAIM

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.065 provides, in part:

Prehearings (a)  . . . the board or designee will exercise discretion directing the parties or their representatives to appear for a prehearing.  At the prehearing, the board or designee will exercise discretion in making determinations on


(1) identifying and simplifying issues …

 (e) The board or designee may set a hearing date at the time of the prehearing . . . .

Additionally, our regulation at 8 AAC 45.050(e) provides for amendments to pleadings, including claims.
  That regulation specifically provides that amendments will relate back to the claim for the “occurrence” out of which the benefit arose.  

Under AS 23.30.135(a) and AS 23.30.155(h) we have the responsibility to ascertain the rights of the parties in the ongoing administering and adjudication of all claims under the Alaska Workers’ Compensation Act.  We note that the employee has not been able to secure representation, and is proceeding pro se, and we recognize that her assertions to various possible entitlements under the Alaska Workers’ Compensation Act require some disentanglement.  

Additionally, the Alaska Supreme Court’s recent decision in Bohlmann v. Alaska Construction and Engineering, Inc.,
 elaborated on the Board’s duty to inform unrepresented workers how to pursue their right to compensation: 

In Richard v. Fireman's Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation. . . .  By attempting at that conference to amend his June 2005 claim to include a claim for compensation rate adjustment, Bohlmann manifested an intent to prosecute the rate adjustment claim. . . .  Given AC & E's incorrect statement about the timeliness of the rate adjustment claim and Bohlmann's request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred. . . .  Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC & E's representation that the claim was time barred. Its failure to recognize that it had to do so in this case was an abuse of discretion.
 

We additionally note the Court’s holding in Bohlmann was restating its long standing requirements from Richard v. Fireman’s Fund Insurance, Co.,
 which instructed: “a workmen's compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”

We find the employee manifested an intent to pursue benefits in her September 29, 2008 claim, but based on the present record we are unable to determine what specific benefits are being claimed.  We find the record is clear that the employer is asserting all the employee’s claimed benefits are barred by AS 23.30.105.  As noted in our discussion in the earlier section, the case law and potential application of AS 23.30.105 is not a simple or straightforward matter.  Based on the available record, we cannot find the employee understands the deadline requirements of AS 23.30.105.  Based on the record, se find the employee clearly does not understand the operation of the offset provisions of AS 23.30.015(g), the timelines and deadlines those provisions imply, or the interaction of those timelines with potential entitlement to benefits under AS 23.30.095 or AS 23.30.180.

In accord with the Board’s duties under AS 23.30.135(a) and AS 23.30.155(h), and with Court’s instructions in Bohlmann and Richard, we will direct Workers’ Compensation Officer Melody Kokrine to act as our Board Designee in conducting a prehearing conference with the parties, under 8 AAC 45.065, in order to determine the actual benefits being claimed by the employee.  We direct Ms. Kokrine to fully inform the employee in the prehearing conference concerning the procedural aspects of AS 23.30.015(g), AS 23.30.105(a), AS 23.30.180, AS 23.30.095, and any other sections of the Alaska Workers’ Compensation Act relevant to the circumstances of her claim.  Once Ms. Kokrine has clearly identified the issues of the employee’s claim, we will direct her to record those issues in a Prehearing Conference Summary, and reschedule the hearing on the employer’s Petition to Dismiss.  We will request Ms. Kokrine to determine whether any additional testimony, argument, or written briefing will be needed by the parties in our reconvened hearing.  We retain jurisdiction over the issues of the employer’s Petition to Dismiss, pending the reconvening of the hearing.

III.
LACHES, ESTOPPEL, AS 23.30.095(c), AND DEPOSITION COSTS 
All of these issues from the employer’s Petition are, to one degree or another, dependent on the clarification of the nature of the employee’s claim.  Accordingly, we will retain jurisdiction over these issues for consideration, pending the prehearing conference and process outlined above.

ORDER
1.
We direct Board Designee Melody Kokrine to conduct a prehearing conference with the parties, under AS 23.30.135(a), AS 23.30.155(h), and 8 AAC 45.065, in order to determine the actual benefits being claimed by the employee.  We direct Ms. Kokrine to fully inform the employee concerning the procedural aspects of AS 23.30.015(g), AS 23.30.105(a), AS 23.30.180, AS 23.30.095, and any other sections of the Alaska Workers’ Compensation Act relevant to her circumstances and necessary to determining and defining her claim.

2.
When the employee’s claim has been defined, we direct Ms. Kokrine to identify the benefits at issue in the employee’s September 29, 2008 claim in a Prehearing Conference Summary, and reschedule the hearing on the employer’s Petition to Dismiss.  

3.
We direct Ms. Kokrine to determine whether any additional testimony, argument, or written briefing will be needed by the parties in our reconvened hearing.  We retain jurisdiction over the issues of the employer’s Petition to Dismiss, pending the reconvening of the hearing.

Dated at Fairbanks, Alaska this  11th  day of September, 2009.





ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters,  Designated Chairman







Unavailable to sign________________                                






Debra P. Norum,  Member







/s/____________________________                                  






Damian J. Thomas,  Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of ANGELA M. POLAND (née MOSER) employee / respondent v. BROWN & SONS AUTO PARTS, INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 199032052; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on September 11, 2009.






/s/












Maureen I. Johnson, Admin. Clerk III
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See, also,  Municipality of Anchorage v. Faust, AWCAC Decision No. 078, at App. 1, p. 28-29 (May 22, 2008): “To establish that an appearance of impropriety exists, the appellee must identify objective facts from which a fair-minded person could conclude that an appearance of partiality on the chair’s part exists. . . .  Only if she cannot be open-minded and fairly consider the arguments on their merits, and treat the parties fairly and impartially, should the chair recuse herself;”   Witbeck v. Superstructures, Inc, AWCAC Decision No. 066, at 16-17 & fn 46 (January 23, 2008): “Witbeck did not allege any personal partiality, connection to a party, or financial interest in the outcome, or demonstrate a record of partiality or bias. To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence; adverse rulings alone are not enough to demonstrate bias;”  See, also, Taylor v. Wal Mart Stores, Inc., AWCB Decision No. 09-0021 (February 3, 2009) at 15-17; Woodin v. Agrium, AWCB Decision No. 08-0136 (July 23, 2008) at 22.





Also, in Hope v. Redi Electric, Inc.,AWCB Decision No. 09-0021 (February  3, 2009), at 11-12, the Board noted:


 “In another case, DeNardo v. Maassen (“DeNardo II”),[ 200 P.2d 305 (Alaska 2009)] Mr. DeNardo filed a motion to recuse the judge for cause, alleging he was biased because he was a named defendant in another suit brought by Mr. DeNardo.[Id. at 310.]  The judge declined to recuse himself because “[t]his court does not feel as though it must recuse itself merely because it is being sued in another case by Mr. DeNardo.” [Id.]  The judge’s decision not to recuse himself was reviewed by another superior court judge, who concluded the judge had properly refused to recuse himself. [Id.]  The Alaska Supreme Court reviewed AS 22.20.020(a) and the Alaska Code of Judicial Conduct, Canons 2 and 3, the law governing recusals.  The Court noted AS 22.30.020(a) requires a judge’s recusal if he or she “feels that, for any reason, a fair and impartial decision cannot be given.”[Id.]   Canon 2 provides judges must “avoid impropriety and the appearance of impropriety, and act in a manner that promotes public confidence in the integrity and impartiality of the judiciary.”[Id.]  Canon 3 requires judges to perform their duties without bias or prejudice, and in addition, requires a judge to give weight to the appearance of impropriety in making a determination of whether or not to disqualify himself. [Id.]   The Court also noted a judge has as great an obligation not to disqualify himself when there is no occasion to do so as he has when there are valid reasons to do so. [Id. at 310-311]  The Court found the record did not contain, nor had Mr. DeNardo pointed to, any specific evidence of actual bias or an appearance of bias by the judge.[Id. at 311]  The Court stated its past holdings demonstrated neither a judge’s interpretations of the law or adverse rulings alone were sufficient to require recusal. [Id.]  The Court held “disqualification is not required simply because a party is separately suing the judge in the judge’s official capacity or based on the judge’s performance of official duties, as long as the judge reasonably believes he or she can be fair and impartial.”[Id.]  We see no significant difference between Mr. DeNardo suing the judge and seeking his disqualification on that basis, and Ms. ***** and her client filing complaints against Hearing Officer ***** and seeking his disqualification on those bases.” (footnotes omitted.)





� We have long recognized Alaska Executive Branch Ethics Act AS 39.52.110, et seq, to govern the actions of the Alaska Workers’ Compensation Board panels, including designated hearing officer’s chairing the panels, and have applied the procedures from the Alaska Administrative Procedure Act at AS 44.62.450(c) to recusal requests in our proceedings. (See, e.g., Travers  v. Yen King Chinese Restaurant, et al. AWCB Decision No. 98-0197 (July 30, 1998)).  Additionally, pursuant to AS 44.64.050(b), in 2006 the Department of Administration adopted a Code of Hearing Officer Conduct, at: 2 AAC 64.030(a)-(c), Canons of Conduct; and 2 AAC 64.040(a)-(d), Conflicts. 





The Alaska Administrative Procedure Act at AS 44.62.450(c) provides, in part:


“(c)  A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot afford a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be afforded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer. . . .  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.”





The Alaska Executive Branch Ethics Act AS 39.52.110 provides, in part: 


“(a) The legislature reaffirms that each public officer holds office as a public trust, and any effort to benefit a personal or financial interest through official action is a violation of that trust. In addition, the legislature finds that, so long as it does not interfere with the full and faithful discharge of an officer's public duties and responsibilities, this chapter does not prevent an officer from following other independent pursuits. The legislature further recognizes that . . .  


(3) standards of ethical conduct for members of the executive branch need to distinguish between those minor and inconsequential conflicts that are unavoidable in a free society, and those conflicts of interests that are substantial and material. 


(b) Unethical conduct is prohibited, but there is no substantial impropriety if, as to a specific matter, a public officer's 


(1) personal or financial interest in the matter is insignificant, or of a type that is possessed generally by the public or a large class of persons to which the public officer belongs; or 


(2) action or influence would have insignificant or conjectural effect on the matter.”





The Alaska Executive Branch Ethics Act at AS 39.52.120, et seq., also provides a list of specific violations of the administrative branch code of ethics.  A summary of the list of possible conflicts follows:


AS 39.52.120 Misuse of official position for personal gain for oneself or another.


AS 39.52.130 Improper gifts which could reasonably be inferred to influence the performance of official duties, actions, or judgment 


AS 39.52.140 Improper use or disclosure of information for benefit of the official or an immediate family member, or the disclosure of information made confidential by law.


AS 39.52.150 Improper influence on state grants, contracts, leases, or loans for personal financial interest or the financial interest of an immediate family member.


AS 39.52.160 Improper representation of a person in any matter pending before the administrative unit the officer serves.


AS 39.52.170 Outside employment restricted, if in conflict with the proper discharge of official duties. 


AS 39.52.180 Restrictions on employment after leaving state service: for two years the officer may not represent, assist, or advise a person in any matter pending before the administrative unit the officer serves.


AS 39.52.190 Aiding a violation of the of the Alaska Executive Branch Ethics Act is prohibited.





� Under AS 39.52.140: Prohibition of disclosure of information made confidential by law.


� Under 2 AAC 64.950(c).


� See, e.g., Hayes v. FNSB, AWCB Decision No. 98-0236 (September 10, 1998).


� See Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 947, 949 (Alaska 1989).


� Effective July 1, 2000.


� See,  Hayes v. FNSB, AWCB Decision No. 98-0236 at 6.


� 414 P.2d 536 (Alaska 1966).


� Id., at 538.


� Id.


� 7 Arthur Larson & Lex Larson, Larson's Worker's Compensation Law § 126.05[1], at 126-18 (2001).


� 33 P.3d 1286 (Alaska 2001).  


� Id., at 4.


� Id., at 3.


� 998 P.2d 434 (Alaska 2000).


� Id. at 441.


� Id. at 439.


� Id, at 439 & footnote 20.


� 833 P.2d at 694.


� Id.


� Id.


� 814 P.2d 1369 (Alaska 1991).


� 7 Arthur Larson & Lex K. Larson, Workers' Compensation Law, Sec. 126.13[4], at 126-81 (2002). 


� 8 AAC 45.050(b)(1).


� See Blaylock v. Steel Engineering and Erection, AWCB No. 88�0016 (January 29, 1988); Thornton v. North Star Stevedoring, AWCB No. 87�0127 (June 9, 1987).


� See, 8 AAC 45.050(b)(1)&(e).


� 205 P.3d 316 (Alaska 2009)


� Id. at 319-320. To quote more fully, at 319-321:


In �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1963124398&rs=WLW9.08&ifm=NotSet&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2018633913&mt=Alaska&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=DA3292B6" \t "_top"�Richard v. Fireman's Fund Insurance Co.� we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation.  We have not considered the extent of the board's duty to advise claimants. The appeals commission emphasized that division staff have a duty to be impartial and stated that “[a]cting on behalf of one party against another or pursuing a claim on behalf of one party in a matter before the board would violate the duty of the adjudicators.” The appeals commission determined that the prehearing conference officer fulfilled the requirements of �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1963124398&rs=WLW9.08&ifm=NotSet&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2018633913&mt=Alaska&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=DA3292B6" \t "_top"�Richard� by informing Bohlmann in general terms of the two-year time bar.


. . . .


By attempting at that conference to amend his June 2005 claim to include a claim for compensation rate adjustment, Bohlmann manifested an intent to prosecute the rate adjustment claim.  AC & E's July 20, 2005 contention that the rate adjustment claim was already barred was incorrect; in fact, Bohlmann had until August 6, 2005 in which to file his affidavit of readiness.  We do not need to decide here whether the prehearing officer had a duty to tell Bohlmann the exact date, August 6, by which he needed to file an affidavit of readiness for hearing in order to preserve his claim. Given AC & E's incorrect statement about the timeliness of the rate adjustment claim and Bohlmann's request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.


. . . .


Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC & E's representation that the claim was time barred. Its failure to recognize that it had to do so in this case was an abuse of discretion.  Its failure to do so is inconsistent with the appeals commission's conclusion that division staff did all that �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1963124398&rs=WLW9.08&ifm=NotSet&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2018633913&mt=Alaska&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=DA3292B6" \t "_top"�Richard� required.


. . . .


Correcting AC & E's misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other.  Indeed, at oral argument before us, counsel for AC & E stated that it would have been “just fine” for a board employee to have informed Bohlmann of the actual deadline for filing an affidavit of readiness for hearing. Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed.  This is the appropriate remedy because the board's finding that Bohlmann “had proved himself capable of filing claims and petitions even absent having counsel” is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him.  [Footnotes omitted]


� 384 P.2d 455 (Alaska 1963)


� Id. at 449.
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