In re BOB INGALLS
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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR

A FINDING OF THE FAILURE TO INSURE

WORKERS' COMPENSATION LIABILITY &

ASSESSMENT OF CIVIL PENALTY AGAINST

BOB INGALLS,

dba BOB’S BUILDING & REMODELING,

                                     Uninsured Employer,

                                                     Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL

DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  700002872
AWCB Decision No. 09-0160
Filed with AWCB Fairbanks, Alaska

on October 28, 2009


The Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for reconsideration on October 15, 2009, in Fairbanks, Alaska.  The employer represented himself.  Sandra Stuller, Investigator for the Fraud Investigation Section of the Workers’ Compensation Division (“Division”), of the Alaska Department of Labor and Workforce Development (“DOL”), represented the State of Alaska.  

AWCB Decision No. 09-0103 (May 27, 2009) found the employer had failed to insure his employees, or to file proof of insurance, from January 23, 2008 through August 22, 2008.
  It concluded he was in violation of AS 23.30.075 and AS 23.30.085 for that period.
  That decision directed:

ORDER

1.
The employer shall pay a civil penalty of $11,190 under AS 23.30.080(f) for the period from January 23, 2008 through August 22, 2008, in which he used employee labor, but failed to provide workers’ compensation insurance or to file proof of insurance, in violation of AS 23.30.085 and AS 23.30.075.  Payment of the civil penalty shall be made in accord with AS 23.30.080(g), to the Alaska Workers’ Compensation Benefits Guaranty Fund, and mailed to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 11512, Juneau, Alaska 99811-5512.  Checks must include AWCB Case Number 700002872, in addition to the AWCB Decision Number 09-0103.   We retain jurisdiction pending payment of civil penalties assessed under AS 23.30.080(f).

3.
Under AS 23.30.135, we direct Investigator Sandra Stuller to arrange a proposed payment schedule for the civil penalty assessed under AS 23.30.080(f) within 60 days from the issuance of this order, to submit for our consideration.  We retain jurisdiction over this issue.  If a payment plan is not approved by us within 90 days of this order, under AS 23.30.080(g) the full civil penalty of $11,190 must be paid within seven days of that date.

4.
Under AS 23.30.075(b), the owner is liable for all benefits and penalties due under the Alaska Workers’ Compensation Act for any claims or penalties arising during the period in which he was not in compliance with AS 23.30.075, January 23, 2008 through August 22, 2008.  

5.
The employer is additionally subject to the penalties provided in AS 23.30.070 for any claims arising during the period in which he was not in compliance with AS 23.30.085, January 23, 2008 through August 22, 2008.  

6. 
Pursuant to AS 23.30.135, we direct the Workers' Compensation Uninsured Employer Investigator to investigate this employer quarterly, for two years, for compliance with AS 23.30.075 and AS 23.30.085.  

7.
If the employer fails to secure and maintain insurance for employees following the issuance of this decision and order, he will be subject to additional penalties provided in AS 23.30.080(f).

8.
The fraud investigation unit shall monitor the employer’s civil penalty payments and prepare an Order of Discharge of Liability for Penalty for the employer within 30 days of full, timely payment of the penalty assessed pursuant to AS 23.30.080(f).  Upon receipt, we will issue the order.

The employer filed a timely petition for reconsideration on June 11, 2009,
 which cited the Alaska Workers’ Compensation Commission Decision (“AWCAC”) Alaska R&C Communications, LLC, v. State of Alaska, Division of Workers’ Compensation,
 argued we failed to meet a burden of proof to show the employer is able to pay the assessed penalty in order to be restored to compliance, argued our decision assessed a civil penalty which was unfair, and impossible to fulfill, and requested the penalty be greatly reduced or eliminated. 

AWCB Decision No. 09-0118 (June 19, 2009) suspended the civil penalty, pending the Board’s hearing on reconsideration.  The Board heard the parties’ arguments concerning reconsideration, and closed the record at the conclusion of the hearing on October 15, 2009.

ISSUES

The employer contended he has too small an income at present, and far too large of a business debt, to pay the assessed civil penalty.  The state’s Investigator contends the penalty should be at least $15 per employee workday to be consistent with other Board decisions.

1.
Should the Board reconsider, under AS 44.62.540, the May 27, 2009 decision, AWCB Decision No. 09-0103?

2.
Should the Board alter or eliminate the civil penalty of $11,190, imposed by the May 27, 2009 decision under AS 23.30.075, AS 23.30.080, and AS 23.30.085?

FINDINGS OF FACT

By the preponderance of the evidence in the record, the Board finds:

1.
The employer, a sole proprietorship,
 did not have workers’ compensation insurance when an employee filed a Report of Occupational Injury or Illness on August 12, 2008.
  

2.
The employer’s workers’ compensation liability insurance with Commerce and Industry Insurance Co. had been cancelled effective January 23, 2008, for failure to pay the premium.
  

3.
The Investigator served a Petition for Finding of Failure to Insure and Assessment of Civil Penalties on the employer on August 12, 2008, by mail, together with a Discovery Demand.
  The employer responded promptly on receipt of the Petition, on August 27, 2009, and provided discovery.  The employer sent home his employees immediately on August 22, 2008, once he knew they had no coverage.
  

4.
The employer had at least eight employees at different time during the period of lapse, for a total of 2,985 employee work hours.
  The employer was uninsured while using employee labor from January 23, 2008 through August 22, 2008, a total of 212 calendar days.
  The 2,985 hours of uninsured employee labor translates, at eight hours per day, to 373 uninsured employee workdays.
  

5.
The employee’s annual premium for the period of lapsed coverage of his employee’s was $18,732.  

6.
The employer was paying installments to the insurer on an owed balance on his premium, and was not aware the coverage had been terminated.
  This lapse occurred following the employer’s three-year old son contracting a severely disabling case of meningitis.
  

7.
The employer’s finances went out of control and his final large project defaulted on payments to him.
  The employer is deeply in debt, and rather than going through bankruptcy, he has liquidated his business and assets.
  He sold his home; and he is working any jobs he can arrange on a self-employed basis.
  

8.
The employer’s business lost $3,768.04 from January 2009 through September 2009.
  The employer was $179,722 in debt as of January 8, 2009.

9.
As of the hearing on October 15, 2009, the employer had refinanced his debt, and was making payments to the bank.
  The employer’s contractor’s license lapsed at the end of 2008, and the employer is working to restore his license within two years.
 

10.
The employer does not dispute the Board’s findings in its May 21, 2009 decision, and he does not disagree with the rational underlying the calculation of the amount of the penalty.
  The employer testified his debts and restricted income preclude his ability to pay a civil penalty.
 

PRINCIPLES OF LAW

The Alaska Workers’ Compensation Act, AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. 

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

On May 21, 2009, the Alaska Workers’ Compensation Appeals Commission (“AWCAC”) issued an Order on Motion for Attorney Fees, in another case, Alaska R&C Communications, LLC, v. State of Alaska, Division of Workers’ Compensation, AWCAC Appeal No. 07-043.  The AWCAC Order, on page 2 observed:  

[T]he commission concluded that the board failed to consider the nature of the business and that the board lacked substantial evidence that the business can survive imposition of a penalty to pay that exceeded its average quarterly payroll and that totaled, with the suspended portion, approximately 80% of its annual payroll.
 

The AWCAC “vacated the board’s order directing payment of the penalty, and directed rehearing….”
 and awarded attorney fees and legal costs to the uninsured employer in that case, against the State of Alaska, Division of Workers’ Compensation.

The AWCAC issued two earlier decisions in Alaska R&C Communications.  On September 16, 2008, in AWCAC Final Decision and Order, Decision No. 088, the AWCAC observed:  

There is no presumption that an employer is able to pay a particular penalty simply because the penalty is within the range established by statute; therefore, since the Division seeks imposition of the penalty, it is the Division’s burden to show that the penalty sought is payable by the employer.
  

The AWCAC found the board lacked substantial evidence to support a finding that the employer was able to pay the fine assessed, vacated the penalty, and remanded the case.
  The AWCAC indicated the affirmative duties identified by the Alaska Supreme Court in its decision in Richard v. Firemans Fund Ins. Co.
 were owed by the board to the uninsured employer,
 and provided ten pages of criteria concerning penalties.
  On March 18, 2009, in AWCAC Final Decision on Reconsideration, Decision No. 102, the AWCAC reiterated the quote from the September 16, 2008 decision, and observed:  “[The quote] is a restatement of the principal that the proponent of a fact has the burden of producing evidence to support a finding of that fact.”
  

The Board decision and order In re Alexandra Mayberry / Cooker, Inc.,
 noted the requirement at AS 23.30.082 to deposit these civil penalties into the Workers’ Compensation Benefits Guarantee Fund (“WCBGF”) to provide guaranteed benefits to workers who are injured while working for uninsured employers.  Although other possible sources of funding are provided for the WCBGF, the Board found the statutory scheme reflects a legislative intent that the WCBGF is to be funded primarily funded by civil penalties assessed against uninsured employer under AS 23.30.080(f).  The Board found an explicit legislative intent
 that civil penalties deposited into the WCBGF will serve a purpose equivalent to premiums paid to workers’ compensation carriers, enabling the fund to meet potential liability for benefits during periods of coverage of uninsured employees by the WCBGF.  The Board found the WCBGF undertakes potential liability for unpredicted periods of workers’ compensation coverage, and for poorly predictable numbers of injured workers, often in failing enterprises.  The Board concluded civil penalties under AS 23.30.080(f) must be imposed in light of the legislative intent for the use of the WCBGF under AS 23.30.082.

ANALYSIS

When an employer subject to the insurance requirements of AS 23.30.075 fails to comply, AS 23.30.080(f) provides discretion to consider assessing civil penalties requested by the Division.  The May 27, 2009 Board decision, based on the record, found the employer used employee labor but failed to provide workers’ compensation insurance or to file proof of insurance, in violation of AS 23.30.085 and AS 23.30.075, from January 23, 2008 through August 22, 2008.  The Board found the employer is subject to those penalties, and the Division has filed a Petition for those penalties.  The record contains ample evidence in the record to support those findings. 

The AWCAC Order on Motion for Attorney Fees in Alaska R&C Communications, articulated certain standards concerning civil fines under AS 23.30.080(f), which appear to be somewhat unique.  The May 27, 2009 Board decision assessed a penalty against the employer, in accord with AS 23.30.080(f), and specifically referred the penalty to the parties to propose a payment schedule within 60 days.  The Board decision recognized the employer was in the process of liquidating his assets in an attempt to continue his business on a much-reduced scale, and it agreed to consider a payment schedule crafted to be sustainable within that process.  

Nevertheless, the AWCAC ordered in Alaska R&C Communications that the penalty in that case, “with the suspended portion”
 [and disregarding a payment schedule]
 was not supported by substantial evidence that the employer could pay the penalty without going out of business.  The penalty was vacated and remanded, and attorney fees and costs were assessed against the Division, and paid out of the Alaska Workers’ Compensation Benefits Guarantee Fund.  

In light of these AWCAC decisions, the Board suspended the civil penalty under AS 23.30.080(f) pending its decision on reconsideration.  Based on the debt burden being carried by the employer, the liquidation of the employer’s assets, and the employer’s current, negative net income, the Board cannot meet the burden of producing substantial evidence of the employer’s ability to support any civil penalty at present.  Additionally, under the rationale in the AWCAC Alaska R&C Communications, the Board must conclude that if it imposes any penalty that it cannot prove the employer’s ability to pay, the Workers’ Compensation Benefit Guarantee Fund is subject to potential claims for attorney fees and legal costs from uninsured employers.

The employer does not dispute the rationale underlying the calculation of the appropriate amount of penalty in the May 27, 2009, Board decision.  On reconsideration of the matter the Board here reaffirms its conclusions of law from the May 27, 2009 decision are consistent with the statutory provisions.  Nevertheless, to comply with the requirements of the holding of the AWCAC in Alaska R&C Communications, and to protect the Alaska Workers’ Compensation Benefits Guarantee Fund from spoliation, the imposition of the civil penalty in the May 27, 2009, Board decision must, at present, be suspended and reconsidered.

Based on the employer’s testimony concerning his economic plan to rebuild his business over the next two years, the Board concludes it should suspend the imposition of the penalty for two years.  Under its authority at AS 23.30.155(h) and AS 23.30.135(a), the Board can retain jurisdiction over the issue of the civil penalty.  AS 23.30.135(a) and AS 23.30.155(h) mandate that we follow such procedures as will “best ascertain the rights of the parties” and “properly protect the rights of the parties.”  Pursuant to the Board’s general investigative authority at AS 23.30.135, the Investigator can be directed to monitor this employer, and bring the matter back to the Board for reconsideration of the penalty in two years.  Based on the specific facts of this case, the Board concludes this is the most prudent way to apply the civil penalty provisions of AS 23.30.080(f), and to best and properly protect the rights of the parties.

CONCLUSIONS OF LAW

1.
AWCB Decision No. 09-0103 (May 27, 2009), is reconsidered under AS 44.62.540 as follows: The civil penalty assessed under AS 23.30.080(f), is suspended for two years; and the Board will retain jurisdiction under AS 23.30.155(h) to reconsider the civil penalty at that time.

2.
In all other respects, AWCB Decision No. 09-0103 (May 27, 2009) remains in full force and effect.


ORDER

1.
The civil penalty assessed under AS 23.30.080(f) in AWCB Decision No. 09-0103 (May 27, 2009, is suspended for two years. 

2. 
Under AS 23.30.135, the Investigator is directed to monitor this employer’s economic status yearly, for the next two years.  

3.
The Investigator is directed to investigate this employer for compliance with AS 23.30.075 and AS 23.30.085 for two years.  

4.
The Investigator is directed to arrange a hearing for the parties through Melody Kokrine, concerning a civil penalty, scheduled approximately two years from the date of filing of this decision.  

5.
The Board retains jurisdiction to reconsider the civil penalty assessed under AS 23.30.080(f) in the May 27, 2009 decision.  

Dated at Fairbanks, Alaska on October 28, 2009.




ALASKA WORKERS' COMPENSATION BOARD






/s/












William Walters, Designated Chairman






/s/












Debra G. Norum, Member






/s/____________________









Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter BOB INGALLS, dba BOB’S BUILDING & REMODELING, uninsured employer / respondents; Case No. 700002872; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October 28, 2009.






/s/












Maureen I. Johnson, Admin. Clerk III 
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