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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MICHAEL R. WICKEN, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

POLAR MINING INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  199529646
AWCB Decision No.  09-0162
Filed with AWCB Fairbanks, Alaska

on October 30, 2009


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”) benefits, medical benefits, penalties, and interest on September 24, 2009, in Fairbanks, Alaska.  Non-attorney Michael Braden represented the employee.  Attorney Randall Weddle represented the employer and insurer (“employer”).  

The employer filed an Affidavit Stating the Grounds Upon Which a Fair and Impartial Hearing Cannot be Afforded, dated September 16, 2009, together with a sealed copy of a Complaint to Chief Administrative Law Judge.
  In the Request, the employer petitioned the panel chairman to recuse himself under AS 44.62.450 and AS 39.52.010, to promote fair and impartial adjudication and to avoid the appearance of impropriety.  It claimed the chairman asserted before the Alaska Workers’ Compensation Appeals Commission that documents supporting the Complaint filed by the employer’s insurer in another proceeding were personnel records, which should be protected, and therefore he has a conflict of interest in the instant proceeding.
  In the Request, the employer argued the circumstances surrounding the pending Complaint cast doubt on the chairman’s impartiality in any decision involving this insurer.
  Citing several court decisions from other jurisdictions, it argued that, even if the chair is convinced he would be fair and objective, the appearance of partiality from one party’s point of view is sufficient to warrant recusal.

In the hearing, the panel chair indicated the Complaint investigation is a confidential inquisitional process.  He stated he was not privy to details of the Attorney General investigation’s status.  He said he harbored no bias against the parties, prejudgment, or interest in the outcome.  He averred his mind was open to consider the arguments on their merits, and to treat the parties impartially.  He indicated the request for recusal must be considered in light of the Alaska Supreme Court ruling in AT&T Alascom v. Orchitt,
 and the applicable statutes and regulations.  The Court in Orchitt indicated administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment.    The panel chair indicated he did not find any evidence of actual or probable bias or prejudgment in the instant case, and declined to recuse himself.  Following a separate deliberation, the other two members of the hearing panel indicated they found no evidence of bias or prejudgment of the instant case by the panel chairman, and found no basis for recusal.  To avoid violation of the Administrative Branch Ethics Act,
 and avoid disclosure of documents made confidential by law,
 the panel did not open the Complaint.  
On September 29, 2009, the employee filed a written statement “Re: Hearing of September 24, 2009” indicating the employer filed in the hearing record a contact list, providing the names of the employee’s co-workers, which had been misdated “January 13, 2007,” but had not actually been provided as discovery to the employee until January 13, 2009.”  In an October 21, 2009 prehearing conference to discuss the employee’s written statement, the employer contended it is irrelevant to the issues in dispute, and neither party wanted additional opportunity to argue the issue.
  The Board closed the record to consider the claims when it next met, October 29, 2009.

ISSUES
The employee contends he injured his cervical spine in his work, has been unable to work since that date, and is entitled to disability and medical benefits from that date.  The employer contends that the injury was not a substantial factor in the employee’s medical condition.

1.
Is the employee entitled to medical benefits for his work injury, under AS 23.30.095(a)?

2.
Is the employee entitled to TTD benefits from May 6, 1995, under AS 23.30.185?

3.
Is the employee entitled to penalties for unpaid benefits, under AS 23.30155(e)?

4.
Is the employee entitled to interest for unpaid benefits, under 8 AAC 45.142?

FINDINGS OF FACT
The Board finds, by the preponderance of the available evidence:

1.
The employee struck his head and injured his low back while driving a large mining truck on a rough mine site track for the employer on May 6, 1995.
  He continued work, but was laid off two days later.
 

2.
James Jardine, D.C., treated the employee during August 2005 for low back pain and left leg sciatica.
  Although Dr. Jardine’s medical records indicated the employee did not have a work injury, in his deposition on September 10, 2008, Dr. Jardine recalled later discussing the work injury with the employee during his treatment.
  His opinion is that the employee’s work injury could possibly be a substantial cause of his current condition, but he cannot state that it actually is a cause.
 

3.
The employee’s family physician, Carl Thomas, M.D., saw the employee for back pain the employee associated with jarring in the work accident, and ordered x-ray studies which showed degenerative disc disease and facet arthropathy at L5-S1.

4.
Orthopedist Carl Unsicker, M.D., diagnosed degenerative disc disease on January 25, 1996,
 and referred the employee for an MRI
 on March 6, 1996,
 which revealed degenerative disc disease with disc desiccation at L3-4, L4-5, and L5-S1, and referred him to a pain clinic.

5.
Pain specialist Randall McGregor, M.D., saw him for back pain associated with jarring in the work accident, and examined the employee and provided steroid epidermal injections on April 18, 1996, July 2, 1997, July 31, 1997, February 11, 1999, March 25, 1999, April 19, 1999.
 On February 12, 1999, Dr. McGregor recorded the employee reported his symptoms began with his work injury.

6.
Orthopedist Cary Keller, M.D., evaluated the employee on January 26, 1999, and in an MRI noted lumbar spondylosis and stenosis, and a new left-sided disk bulge at L5-S1.
  He recommended epidural steroid injections.
  He additionally diagnosed chronic neck pain, secondary to deconditioning strain.
  On February 12, 1999, Dr. Keller identified degenerative spondylosis at C3-4 from x-rays.
 

7.
Orthopedist Davis Peterson, M.D., evaluated the employee on March 11, 1999, noted the employee reported his symptoms began with his work injury, diagnosed degenerative disc disease and chronic pain syndrome, and recommended epidural steroid injections.
  He additionally diagnosed chronic neck pain, secondary to deconditioning strain.

8.
The employee worked in a few pick-up jobs after his injury.
  The employee subsequently moved to California,
 underwent numerous medical treatments and evaluations most apparently unrelated to his work injury, suffered several physical assaults, spent at least some time incarcerated, and received treatment related to a building explosion in 2000,
 apparently from a methamphetamine lab accident.

9.
J. Richie, M.D. in Anderson, California, saw the employee from June 18, 1999, through at least February 8, 2000, and provided conservative care for his cervical and lumbar pain, which the employee attributed to the work injury.
 

10.
Orthopedist Douglas Bald, M.D., examined the employee at the request of the employer on June 22, 2006.  In his employer’s medical examination
 (“EME”) report, Dr. Bald diagnosed the employee to be suffering from degenerative spondylosis in the lumbar and cervical areas of the spine, chronic narcotic use, chronic pain syndrome, all unrelated to his 1995 work injury.
  Dr. Bald restricted the employee from heavy work and indicated he will in likelihood need lumbar and cervical surgery.

11.  
Dr. McGregor, in a letter to the employer’s counsel on March 5, 2007, stated the employee suffers from degenerative spondylosis, and he could not say to a reasonable degree of medical certainty that the work injury was a substantial factor in the bringing about the employee’s condition which he treated over the years.

12.
At our order, the employee underwent an SIME
 with orthopedic surgeon Bruce McCormack, M.D., on November 7, 2007.  In his report, Dr. McCormack diagnosed cervical spondylosis at C3-4 and lumbar spondylosis at L5-S1, unrelated to his work injury in 1995.
  Dr. McCormack opined the employee’s degenerative neck and lumbar conditions result from lifestyle, tobacco use, age, heavy physical labor, and from being repeatedly mugged.

13.
The employee filed an Application for Adjustment of Claim on April 22, 1996, requesting permanent total disability (“PTD”) benefits, medical benefits, interest, attorney fees, and legal costs.
  The employer filed a Controversion Notice, denying the employee's claimed benefits for lack of medical documentation, on April 26, 1996.  The employer filed another Controversion Notice, denying the employee's claimed benefits for lack of notice and for not arising in the course and scope of his work, on May 14, 1996.  A May 16, 1996 Prehearing Conference Summary reflects that the employee amended his April 22, 1996 workers’ compensation claim for PTD benefits to be a claim for TTD benefits, the other benefits in the 1996 claim being left intact.
  The employee filed another Workers’ Compensation Claim dated July 14, 2000, requesting PTD benefits, medical benefits, medical transportation costs, a compensation rate adjustment, interest, a finding of unfair and frivolous controversion, attorney fees, and legal costs.  The employee filed another claim on October 20, 2000.  On November 13, 2000 the employer filed an Answer and another Controversion Notice, denying the employee's claim.
  

PRINCIPLES OF LAW

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).

AS 23.30.185 provides:  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.395(10), of the Alaska Workers' Compensation Act defines "disability" as “incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.”  

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated: “The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.”

AS 23.30.155(e) provides in part:

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation

At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
   

Once the presumption attaches, substantial evidence must be produced showing the claimed benefits are not due for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 


There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer work‑related disability; or (2) eliminating all reasonable possibilities that the disability is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
   

Once substantial evidence shows the claimed conditions are not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  

ANALYSIS

I.
MEDICAL BENEFITS

In the instant case, the employee’s treating physicians, Drs. Jardine, Thomas, Unsicker, McGregor, Keller, Peterson, and Richie note the employee relates the symptoms being treated to his 1995 work injury.  Based on the employee’s testimony, and the medical records of these physicians, the employee has presented sufficient evidence to raise the presumption of compensability for his claimed medical benefits.  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical benefits are not reasonable and necessary for the work-related injury.  Dr. Bald diagnosed the employee to be suffering from degenerative spondylosis in the lumbar and cervical areas of the spine, chronic narcotic use, chronic pain syndrome, all unrelated to his 1995 work injury.  Dr. McCormack opined the employee’s degenerative neck and lumbar conditions result from lifestyle, tobacco use, age, heavy physical labor, and from being repeatedly mugged; and he considered the employee’s condition to be unrelated to his work.  Viewed in isolation, the opinions of Drs. Bald and McCormack are substantial evidence rebutting the presumption concerning the employee’s claim for additional medical benefits.

Once substantial evidence shows the claimed conditions are not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, the entire medical and hearing record must be reviewed.  

The employee sought no medical attention for three months following his injury.  The employee’s cervical complaints did not appear in the medical record until 1999.  The two treating physicians who gave direct opinions concerning whether or not they considered the medical problems they were treating to be caused by the employee’s 1995 work accident were Drs. Jardine and McGregor.  Although both physicians believed the injury could have been a cause, neither physician could say the injury actually was a cause.  As noted above, Drs. Bald and McCormack both believe the employee’s cervical and lumbar conditions are not work related, but are caused by other factors.  The remaining treating physicians simply record the employee’s assertion that his symptoms arise from his injury.  Although the Board does not doubt the sincerity of the employee’s belief concerning the consequences of his work injury, the Board finds the preponderance of the medical evidence, especially the reports and opinions of Drs. McCormack and Bald indicate the employee’s work injury of May 6, 1995, was not a substantial cause of his need for any of the medical treatment in the record.  

II
TTD BENEFITS, PENALTIES, AND INTEREST
Because the employee’s medical condition is not compensable under the Alaska Workers’ Compensation Act, the employee’s claims for TTD benefits related to disability arising from that medical condition will not be payable.  No penalties or interest can be awarded for late payment of benefits.

CONCLUSION OF LAW

1.
The employee’s May 6, 1995 work injury is not a substantial cause of the medical treatment reflected in the hearing record, and medical benefits are not due under AS 23.30.095(a).
2.
The employee’s work injury did not produce a medical condition resulting in disability, and the employee is not entitled to TTD benefits under AS 23.30.185.
3.
The employee is entitled to no penalties for unpaid benefits, under AS 23.30155(e).
4.
The employee entitled to no interest for unpaid benefits, under 8 AAC 45.142.
ORDER

The employee’s claim for TTD benefits, medical benefits, penalties, and interest, are denied and dismissed. 
Dated at Fairbanks, Alaska this 30th day of October, 2009.
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Jeffrey Pruss, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL R. WICKEN employee / respondent v. POLAR MINING INC, employer; ALASKA NATIONAL INSURANCE CO., insurer / petitioners; Case No. 199529646; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October 30, 2009.
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Maureen I. Johnson, Admin. Clerk III
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