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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	EVERETTE E. WEBB, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

BP EXPLORATION ALASKA INC.,

                                                  Employer,

                                                   and 

ACE AMERICAN INSURANCE COMPANY,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200722103
AWCB Decision No.  09-0163
Filed with AWCB Fairbanks, Alaska

on October 30, 2009


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for attorney fees and legal costs in Fairbanks, Alaska on October 8, 2009.  Attorney Randall Cavanaugh represented the employee.  Attorney Robert Bredesen represented the employer and insurer (“employer”).  The parties asked the record be held open to receive an amended affidavit of attorney fees and costs from the employee, and a response to the claimed fees and costs from the employer.  The Board closed the record when it next met, October 29, 2009.  

ISSUE

The employee contends the itemized attorney fees and costs laid out in his Affidavits reflect his counsel’s actual time spent pursuing his claim, especially the time spent in going to and preparing for the employer’s deposition of the SIME physician.  The employee contends theses fees are reasonable, and should be awarded, under AS 23.30.145(b).  The employer’s counsel represented he billed his client only half as much as the claimant’s counsel, and contends that it is common practice to work on clients’ cases while engaged in travel, to avoid billing for unproductive transit time.  The employer contends a total attorney fee of $10,000 would be reasonable under AS 23.30.145(b) for the employee’s counsel. 

To what attorney fees and legal costs is the employee entitled, under AS 23.30.145(b)?

FINDINGS OF FACT

By the preponderance of the evidence in the record, the Board finds:

1.
The employee injured his upper extremities on or about November 30, 2007, moving equipment while working as a facility operator for the employer.
  

2.
An electromyography examination by Vivian Moise, M.D., on December 28, 2008, diagnosed bilateral carpal tunnel and carpal cubital syndrome, with symptoms worse on the right.
  3.
The employee came under the care of Herschel Zellman, M.D., and orthopedic surgeon Henry Lin, M.D., and on February 14, 2008, Dr. Lin recommended surgery on both arms.
  Dr. Lin generally attributed an aggravation of the employee’s condition to his work.
   

4.
Orthopedist Daniel Fife, M.D., examined the employee at the request of the employer on May 12, 2008.  In his employer’s medical examination
 (“EME”) report, Dr. Fife agreed with the diagnosis of the employee’s condition and the recommended treatment, but attributed the condition to the natural progression of pre-existing neurological disease, unrelated to work.

5.
The employer filed Controversion Notices dated May 16, 2008, June 6, 2008, August 13, 2008, and September 4, 2008, denying all benefits, based on Dr. Fife’s report.
  

6.
The employee filed a Workers’ Compensation Claim dated May 28, 2008, asserting the employer frivolously and unfairly controverted his benefits, and requesting a second independent medical evaluation (“SIME”).
  The employee filed an amended Workers’ Compensation Claim dated August 25, 2008, claiming medical benefits for the condition and for surgery, temporary total disability (“TTD”) benefits following the surgery, transportation costs, permanent partial impairment (“PPI”) benefits, an SIME, attorney fees and legal costs.
 

7.
The employer filed Answers dated August 13, 2008, and September 4, 2008, denying the employee’s claims.
  

8.
At our order, the employee underwent an SIME
 with orthopedic surgeon Paul Puziss, M.D., on December 17, 2008.  In his report, Dr. Puziss stated there is no record of upper extremity problems pre-existing the employee’s work.
  Dr. Puziss opined the employee’s work activities, involving heavy, repetitive grasping and the use of vibratory tools, had been “more than sufficient” to cause his carpal tunnel syndrome.
  Dr. Puziss recommended surgery.
  Dr. Puziss stated the employee would be able to return to his work after recuperating from the surgery.

9.
The employer deposed Dr. Puziss in Beaverton, Oregon, on May 18, 2009.  Both counsel attended the deposition. 

10.
Following the deposition, the employer filed a Notice of Withdrawal of Controversions,
 dated May 29, 2009, and began paying the employee benefits.
  The employer additionally sent the employee’s counsel a letter indicating it would no longer be litigating against the employee’s claim, and requesting an affidavit of attorney fees and costs in order to prepare a stipulation for Board approval.

11.
The employee served and filed an affidavit of attorney fees and legal costs dated June 10, 2009, and then an updated Affidavit of Counsel dated September 9, 2009, itemizing a total of 34.3 hours of attorney time at $250 per hour, totaling $8,575; 53.2 hours of paralegal assistant costs at $125 per hour until August 18, 2009, and then at $150 per hour, totaling $7,231.25; and $1,742.29 in other legal expenses.
  The attorney fees and costs total $17,548.

12.
The employer filed an Affidavit of Counsel dated September 4, 2009, asserting the employer’s counsel billed the employer 12.5 hours for the deposition of Dr. Puziss and related travel.
  The Affidavit noted the employee’s counsel billed 28.5 hours for the deposition and travel.
  The Affidavit asserted $10,000 is reasonable for attorney fees and costs for this claim, but the employer will stipulate to $11,000.
  The Affidavit objected to any attorney fees being awarded to the employee for services after the withdrawal of the controversions.
 

13.
As requested by the parties in the hearing on October 8, 2009, the record was kept open to receive a supplemental affidavit of attorney fees and legal costs from the employee.  The employee filed a supplemental Affidavit of Counsel on September October 13, 2009,
 itemizing a cumulative total of 34.8 hours of attorney time at $250 per hour, totaling $8,700; and 55.15 hours of paralegal assistant costs at $125 per hour until August 18, 2009, and then at $150 per hour, totaling $7,523.75; and $1,796.41 in other legal costs.  All itemized fees and costs for the claim totaled $18,020.16.  

14.
The employer filed no opposition to the employee’s final affidavit of fees and costs by the deadline provided by the Board, October 22, 2009.

PRINCIPLES OF LAW

AS 23.30.145 provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.  To compensate for this, in Bignell the Court awarded double the attorney fee.
  The Board was instructed to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

ANALYSIS

In the instant case, the employee’s entitlement to future reasonable and necessary medical benefits, and all related benefits, was denied by the employer’s controversions.
  The employee seeks a fee and cost award under AS 23.30.145.  The employee secured representation, and prevailed in his claim benefits when the employer withdrew its Controversion Notices.  Consequently, he is entitled to an award of fees and legal costs.
  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The statute at AS 23.30.145 recognizes the contingency nature of the representation of injured workers in workers' compensation cases by providing two alternate routes to award attorney fees to prevailing employees.  Statutory minimum attorney fees may sometimes produce a windfall amount of fees on the compensation awarded, helping to offset the cases lost by the employees' attorneys in their workers' compensation practice.  If the statutory minimum attorney fee on the compensation awarded is inconsiderable, prevailing employees can request reasonable attorney fees.  

Subsection .145(a) provides the minimum attorney fees for an award of benefits, including awards entailing medical benefits.
  Subsection .145(b) requires the award of attorney fees and costs to be reasonable.  Here, the parties agree attorney fees and costs are due, and that they are due under AS 23.30.145(b).  In accord with the rationale of the Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 the Board must consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

The parties do not dispute the hourly rate of fees for the attorney or paralegal assistant, and the rates are well within the range awarded by the Board.
  The Board concludes the hourly rates are reasonable.

The record is clear that the employee’s counsel expended the time and costs itemized in the affidavits.  The Board finds the opinion of the SIME physician, Dr. Puziss was detailed, precise, and credible,
 and his opinion was critical to the employee’s success in the pursuit of his claim.  Based on the review of the affidavit, considering the nature, length and complexity of the services performed, and considering the benefit to the employee, the Board finds the itemized times and expenses are reasonable for the pursuit and defense of the employee’s benefits.  The employee’s counsel has accounted for his time in Oregon, and he has accounted for his travel time.  Although the Board finds it possible that work on a claim (or on another’s claim) can be done in transit, and the Board is aware anecdotally that legal work can be done from a laptop computer in the most unlikely of places and times, the Board does not find the employer has shown the employee’s counsel was unreasonable in not performing substantive work on the claim while traveling to and from the deposition.  After the withdrawal of the controversions of the employee’s benefits, the employer continued to resist the payment of (at least some of) his claimed attorney fees and costs, and the Board finds the fees and costs expended in pursuit of that final aspect of his claim was reasonable.  The Board concludes the itemized affidavits of fees and costs are reasonable within the meaning of AS 23.30.145(b).

CONCLUSION OF LAW

The itemized services and costs in the employee’s affidavits, totaling $8,700 in attorney fees, $7,523.75 in paralegal assistant costs, and $1,796.41 in other legal expenses are reasonable, under AS 23.30.145(b) for the successful pursuit of his claim.

ORDER

The employer shall pay the employee $18,020.16 in reasonable attorney fees, paralegal assistant costs and other legal costs, under AS 23.30.145(b). 
Dated at Fairbanks, Alaska on October 30, 2009.







ALASKA WORKERS' COMPENSATION BOARD








/s/____________________________                                







William Walters, Designated Chairman








/s/____________________________                                  



Debra G. Norum, Member








/s/____________________________                                  



Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EVERETTE E. WEBB employee / applicant; v. BP EXPLORATION ALASKA, INC., employer; ACE AMERICAN INSURANCE COMPANY, insurer / defendants; Case No. 200722103; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on October 30, 2009.






/s/












Maureen I. Johnson, Admin. Clerk III
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