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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	RICHARD ALLBERG, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

WALLNER EXCAVATING, INC.,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY ASSN,

                                                  Insurer,

                                                     Petitioners.

	)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200108619
AWCB Decision No.  09-0164
Filed with AWCB Fairbanks, Alaska

on November 4, 2009


The Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for an order to deny future medical transportation costs for taxi fares, and to limit the employee’s medical transportation costs to mileage reimbursement, in Fairbanks, Alaska on October 8, 2009.  Attorney John Franich represented the employee.  Attorney Michael Budzinski represented the employer and insurer (“employer”).  The Board heard this petition with a two-member panel, a quorum under AS 23.30.005(h).  The parties asked that we keep the record open to receive an amended affidavit of attorney fees and costs from the employee, and a response to the claimed fees and costs from the employer by October 23, 2009.  The record closed when the Board next met, October 29, 2009.  

ISSUES

The employer contends the employee has failed to mitigate his transportation expenses by not repairing his vehicle or purchasing a replacement vehicle after he received approximately $22,000 in back Social Security benefits and $50,000 in settlement of his non-medical workers’ compensation benefits.  It contends the Board should order the reimbursement due to the employee limited to the private vehicle mileage reimbursement amount.  The employee asserted the employer arranged transportation from his home in Salcha to Fairbanks for medical care for a number of years, and he does not now have the resources to purchase a vehicle.  He contends transportation costs are paid on a reimbursement basis, only one taxi fare is now due, and that trip was performed by a reasonable means.  Because he is defending benefits related to his medical care, he contends we should award double attorney fees.  The employer contends the hourly fee of the employee’s counsel is already reasonable, and no additional enhancement should be applied to the attorney fees.

1.
Is the employee entitled to medical related travel costs for taxi fares from his home to Fairbanks, Alaska, under AS 23.30.095(a), 8 AAC 45.082, and 8 AAC 45.084?

2.
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The employee injured his left knee when he slipped and fell climbing down from a bulldozer, while working as a laborer for the employer on July 2, 2001.
  

2.
The employee went to the emergency room, where x-rays of the left knee revealed potential avulsion fragments of the tibial spine, and Jay Strauss, M.D., referred the employee to orthopedics.
  

3.
Orthopedic surgeon Douglas Prevost, M.D., operated on the employee’s knee on July 10, 2001, finding a tear of the anterior cruciate ligament, partial tear of the of the lateral meniscus.
  Dr. Prevost performed arthroscopic partial lateral meniscectomy and removal of loose bodies.
  

4.
The employee underwent physical therapy, but symptoms peresisted, and orthopedic surgeon James Tamai, M.D. performed an arthroscopic anterior cruciate ligament repair and repeat meniscectomy on September 20, 2001.
  

5.
The employee’s symptoms persisted and a functional capacities evaluation on May 14, 2002 indicated he could not return to work as a laborer.
  

6.
Donald Ives, M.D., began to treat the employee for Major Depression on May 15, 2002.
  

7.
Dr. Tamai performed a second arthroscopic anterior cruciate ligament repair with allograph on October 10, 2002.
  The employee has undergone continuous conservative medical and psychological care for a number of conditions since that date.  

8.
Eugene Chang, M.D., performed tibiotalocalancaneal fusion with retrograde intermedullary rod in the right ankle subtalar joint on October 19, 2004.
  

9.
Orthopedic surgeon William Mills, M.D., on January 21, 2005, recommended several months of strength-building physical therapy in anticipation of another anterior cruciate ligament repair.

10.
Orthopedist John Swanson, M.D., examined the employee at the request of the employer on January 3, 2007.  In his employer’s medical examination
 (“EME”) report, Dr. Swanson indicated he believed the left knee was medically stable, and that the knee injury did not cause any of his other complaints.
  Dr. Swanson indicated the left knee condition needed no treatment at that time, but could need total knee replacement eventually.
  He felt the employee could undergo vocational rehabilitation.
  He rated the employee with an 11 percent whole person permanent partial impairment (“PPI”), under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed., (AMA Guides).
  Dr. Swanson saw the employee again on September 25, 2007, and reported similar opinions.
  

11.
The employee entered into a reemployment benefits plan to retrain him as a Civil Drafter, but the plan was suspended by the Reemployment Benefits Administrator on February 13, 2007, based on anticipated surgery.

12.
The employee was determined eligible to begin receiving Social Security Disability benefits in June 2005, in the amount of $1,365 per month.
  The employee received a Social Security lump-sum payment of $22,279, on or about April 2, 2007.

13.
At our order, the employee underwent an SIME
 with orthopedic foot specialist, Carol Frey, M.D., on June 19, 2008.  In her report, Dr. Frey stated the July 2, 2001 injury to the employee’s left knee later resulted in off-loading to the right foot, producing a 25 percent aggravation of the employee’s pre-existing right ankle fusion of the subtalar joint.
  Dr. Frey recommended surgical repair of the non-union of his right subtalar join.
 
14.
The employer accepted the compensability of the employee’s injury and provided TTD benefits, PPI benefits, reemployment benefit, and medical benefits.
  However, the employer filed a number of Controversion Notices, beginning on December 1, 2003, denying a variety of benefits.
  

15.
The employer entered into a compromise and release (“C&R”) agreement, filed January 15, 2008, waiving all benefits, aside from medical and medical related benefits, for $50,000.

16.
The employee filed a Workers’ Compensation Claim on November 17, 2006, requesting continuing medical benefits, interest, attorney fees and legal costs.
  He filed another Workers’ Compensation Claim, dated June 9, 2009, requesting continuing medical benefits, penalties, interest, frivolous and unfair controversion, attorney fees and legal costs.
  The employer filed a Controversion Notice dated June 24, 2009, based on Dr. Swanson’s reports, denying further medical benefits for his depression and back condition; and denying medical transportation costs in excess of mileage reimbursement for travel from the employee’s home in Salcha to Fairbanks.
  The employer also filed an Answer dated June 24, 2009, denying the employee’s claims.
  
17.
The employer filed a petition dated July 27, 2009, requesting an order to deny future medical transportation costs for taxi fares and to limit the employee’s medical transportation costs to mileage reimbursement.  The petition asserted the employee has failed to mitigate his transportation expenses by not repairing his vehicle or purchasing a replacement vehicle after he received approximately $27,000 in back Social Security benefits.  The employee filed an Affidavit of Readiness for Hearing dated June 24, 2009, requesting a hearing on its petition.
  A hearing on the employer’s petition was set for October 8, 2009.
  

18.
The employee’s truck was repossessed on October 25, 2005.

19.
Based on the hearing testimony of adjuster Yvette Delaquito: Following the repossession of the employee’s vehicle, the employer arranged direct payment of King Cab to bring the employee to Fairbanks for medical treatment and to return him to his home.
  The employer had considered Alaska Motor Coaches, but chose the taxi arrangement.
  In 2008, taxi fare varied from $214 to $226 per round trip.
  The employer paid $18,241 from 2005 through 2008. The employer terminated cab transportation in the Controversion Notice on June 24, 2009.
 

20.
Based on the employee’s testimony in the hearing on October 8, 2009: The employee spent the Social Security and C&R lump sum amounts to pay off medical bills, purchase certain personal items, and to pay his landlord $28,000 in back rent.
  The employee still owes his landlord $5,500 plus the last five months’ rent.
  The employee’s Social Security benefits have been suspended since the C&R.
  The employee has approximately $200 in his bank account.
  His rent is $500 per month; his electricity averages about $80 per month; food costs $300 to $400 per month; telephone services are approximately $100 per month; in addition, the employee must purchase cooking propane and heating oil.
  The employee travels to Fairbanks, on average, about once a month for necessary shopping, services, and appointments.

21.
The only transportation cost in dispute since the Controversion Notice is the taxi fare from the employee’s home to the Fairbanks Airport, on August 5, 2009, for travel to see Dr. Chang.

22.
The employee filed an Affidavit of Attorney Fees dated October 16, 2009, itemizing all work performed on the issue of the employer’s petition.
  The employee’s affidavit itemized 10 hours of attorney time at $325.00 per hour, totaling $3,250.  

23.
The employer filed no response to the Affidavit of Attorney Fees.

PRINCIPLES OF LAW

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).

8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  

8 AAC 45.084(b) provides that: “Transportation expenses include (1) a mileage rate, for the use of a private automobile … (2) the actual fare for public transportation … and (3) ambulance service or other special means of transportation ….  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award the reasonable rate.  In addition, 8 AAC 45.084(e) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”   

At AS 23.30.120 the Act provides a presumption of compensability for claims related to an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
   

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment and employment.
  Once the presumption attaches, substantial evidence must be produced showing the claimed benefits are not due for the work-related injury.
  “Substantial evidence” is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  Once substantial evidence shows the claimed conditions are not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  

 AS 23.30.145 provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.  To compensate for this, in Bignell the Court awarded double the attorney fee.
  The Board was instructed to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

ANALYSIS

I.
MEDICAL RELATED TRANSPORTATION 

AS 23.30.095(a) requires an employer to furnish medical attendance or treatment for the period which the nature of the injury or the process of recovery requires.  The employee attended the examination by Dr. Chang in Anchorage on August 5, 2009, and the employer paid for the medical care and its related travel costs, except for the taxi fare from the employee’s home to the Fairbanks airport.  This evidence raises the presumption of compensability, under AS 23.30.120, for the medical attention by Dr. Chang and for the related transportation.  The record provides no evidence to rebut this presumption, and the attendance by Dr. Chang and reasonable transportation costs are clearly due under the Alaska Workers’ Compensation Act.

The employer’s petition seeks a prospective rule to govern the employee’s future transportation, but 8 AAC 45.082(d) provides for “reimbursement” of an employee's medical transportation expenses, within 14 days after the employer receives an itemization of the dates of travel and transportation expenses for each day.  The only outstanding travel reimbursement is for the taxi ride portion of the travel for the August 5, 2009, visit with Dr. Chang.

8 AAC 45.084(c) requires employees to use the most reasonable and efficient means of transportation “under the circumstances,” and that if the employer demonstrates at hearing that the employee failed to use reasonable transportation, the reasonable rate may be awarded.  8 AAC 45.084(b) provides for reimbursement of costs for three modes of transportation:

(1) 
a mileage rate for the use of a private automobile,

(2) 
actual fare for public transportation, and 

(3) 
ambulance service or other special means of transportation. 

The record is clear that the employer arranged the use of a direct-bill taxi service for this purpose in 2005, and used that mode until the controversion in June 2009.  The preponderance of the evidence in the record is also clear that the employee used the majority of his lump-sum payments from the SSA and from the C&R to pay outstanding debts.  The unrebutted evidence from the employee is that he is still in debt, with virtually no income currently.  The Board has no evidentiary basis to find the employee has unreasonably used what resources he has possessed, and it has no evidentiary basis to find the employee has a reasonable opportunity to obtain a car or reasonable use of a car, at present.  The employer previously explored, and rejected, other public transportation options.  Based on the evidence in the record, the taxi service was the most reasonable transportation, under the circumstances, for the visit to Dr. Chang.

Although the employer petitions for a prospective limitation of the employee’s public transportation expenses for medical care, 8 AAC 45.082 and 8 AAC 45.084 provide for reimbursement of specific medical related travel.  Even if the Board could find a basis in the evidence for issuing a prospective order, the Board finds no basis in the present record to grant the petition to order that public transportation by taxi is unreasonable for necessary medical care.   

II.
ATTORNEY FEES AND LEGAL COSTS 

The employee seeks a fee award under AS 23.30.145.  The employee prevailed in protecting his entitlement to medical related transportation under AS 23.30.095(a), 8 AAC 45.082, and 8 AAC 45.084.  Consequently, award fees and costs may be awarded.
  

Subsection .145(a) provides the minimum attorney fees for award of benefits, including awards entailing medical related benefits.
  Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  Accordingly, the Board must consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful representation.
    

The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of a claim.  To compensate for this, in Bignell the Court awarded double the attorney fee.
  The Bignell case specifically dealt with attorney's fees at the appellate level, but the underlying rationale applies to our cases, and the Board has previously applied the Court's ruling in Bignell by doubling a claimant counsel’s hourly rate as a reasonable attorney fee.

In Stowell v. State of Alaska, D.O.T.,
 the Board addressed a similar situation:

The statute at AS 23.30.145 recognizes the contingency nature of the representation of injured workers in workers' compensation cases by providing two alternate routes to award attorney fees to prevailing employees.  Statutory minimum attorney fees may sometimes produce a windfall amount of fees on the compensation awarded, helping to offset the cases lost by the employees' attorneys in their workers' compensation practice.  If the statutory minimum attorney fee on the compensation awarded is inconsiderable, prevailing employees can request reasonable attorney fees.  The Court in Bignell explicitly recognized the need to adequately compensate employees' counsel to insure that there would be motivation to represent the injured workers' side of disputed claims.  We believe this need is uniquely compelling to insure the fundamental benefit of medical care that enables injured workers to continue working or to return to work.  

We are also very cognizant that, when only medical benefits are at issue, or when all but medical benefits have been waived in a compromise and release (“C&R”), an injured worker has a significantly less lucrative case on which to attempt to secure contingency fee representation by an attorney if medical benefits are disputed.
  If an employee has only medical benefits, the reality is that he or she is in a much more vulnerable position, and an injured worker with persistent conditions and limited resources will predictably grow more vulnerable over time.
  Consequently, we find the Supreme Court's rationale in applying a multiplication factor compelling in a case such as the instant one.

. . . . In accord with Bignell, we will apply a multiplication factor to adequately compensate the employee’s counsel, and to insure continuing motivation to represent the injured.  In recognition of the contingency nature of protecting the employee’s medical benefits under the reasonable attorney fee and legal cost provision at AS 23.30.145(b), we will award double the hourly rates we approved above.
  

The Board finds the Court’s rationale in Bignell as applied in the Board decision in Stowell is applicable to the instant case.  The employee is limited to medical related benefits, and he has very little in the way of resources to defend his benefits or to seek other arrangements for transportation and care.  In light of the factors from Bignell, the Board has examined the record of this case.  The employee filed an affidavit of attorney fees, itemizing the hours of attorney time expended on the specific dispute of this hearing, totaling $3,250 in attorney fees.   The employer objected to any multiplication, contending the employee’s hourly fees are adequately enhanced. 

The Board finds the employee’s counsel provided valuable services in the successful protection of the employee’s benefits, specifically in the protection of his ability to effectively access medical care.  The Board finds the hourly fee is within the range of experienced claimant’s attorneys in the specialized area of workers’ compensation.
  The Board finds the hours expended were reasonable for the successful protection of the employee’s benefit.  The attorney worked to secure the employee’s ability to access his medical benefits under AS 23.30.095(a), and in accord with Bignell, the Board will apply a multiplication factor to adequately compensate the employee’s counsel and to insure continuing motivation to represent the injured.  In recognition of the contingency nature of protecting the employee’s medical benefits under the reasonable attorney fee and legal cost provision at AS 23.30.145(b), the Board will award double the hourly rates approved above, for a total of $6,500 as a reasonable fee. 

CONCLUSIONS OF LAW

1. 
The employee’s use of a taxi to travel from his home in Salcha to the Fairbanks International Airport, as part of his transportation to medical attention by Dr. Chang on August 5, 2009, was reasonable medical transportation, under AS 23.30.095(a), 8 AAC 45.082, and 8 AAC 45.084.  There is no basis, at present, to find that taxi service to Fairbanks for medical care is an unreasonable mode of transportation.

2.
The employee is entitled to attorney fees under AS 23.30.145(b).  The hours expended, and hourly fee of the employee’s counsel are, in general, reasonable.  Under the specific facts of this case, and the Courts’ rationale in Bignell, a multiplication factor of two is reasonable to adequately compensate the employee’s counsel and to insure continuing motivation to represent the injured employee with only entitlement to medical care.

ORDER

1.
The employer’s petition to deny the employee taxi transportation from his home for medical service in Fairbanks, and to limit that travel reimbursement to a privately owned vehicle mileage reimbursement rate, is denied under AS 23.30.095(a) and 8 AAC 45.084.

2.
The employer shall pay the employee a total of $6,500 in reasonable attorney fees, under AS 23.30.145(b). 
Dated at Fairbanks, Alaska on November 4, 2009.







ALASKA WORKERS' COMPENSATION BOARD








/s/____________________________                                







William Walters, Designated Chairman








/s/____________________________                                  



Debra G. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RICHARD  ALLBERG employee / respondent v. WALLNER EXCAVATING, INC., employer; ALASKA INSURANCE GUARANTY ASSN, insurer / defendants; Case No. 200108619; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 4, 2009.






/s/












Maureen I. Johnson, Admin. Clerk III
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