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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MELVIN WOOD, 

                                    Employee, 

                                            v. 

NORTH SLOPE BOROUGH,

                                     Employer,

                                     Petitioner

                                           v.

STATE OF ALASKA, SECOND 

INJURY FUND,                                                          

                                     Respondent.
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FINAL DECISION AND ORDER

AWCB Case No.  199104596
AWCB Decision No. 09-0165 

Filed with AWCB Anchorage, Alaska

on November 5, 2009


The Alaska Workers’ Compensation Board (“Board”) heard this matter on July 23, 2009, at Anchorage, Alaska, on remand from the Alaska Workers’ Compensation Appeals Commission (“AWCAC”) (Decision no. 048, issued July 13, 2007, and Decision no. 059, issued October 12, 2007). Attorney Robin Gabbert, Russell, Wagg, Gabbert & Budzinski, represented the North Slope Borough (“NSB”).  Assistant Attorney General Erin Pohland represented the State of Alaska, Second Injury Fund (“SIF”).  Employee Wood did not participate.  The record closed at the conclusion of the hearing.


ISSUES

The State of Alaska (“SIF”) asserts the combined effects test was first met some time prior to January 30, 2001, because the Employer knew or should have known of the combined effects of the pre-existing low back and the work injury due to the numerous references in the medical records to the Employee’s low back condition.  The SIF further contends Employer knew or should have known the Employee’s pre-existing low back arthritis condition combined with his 1991 work injury to Employee’s clavicle and cervical spine as early as 1993 when Dr. Robinette treated him for an ulcer or at the latest in January 1999 when he was examined by the Employer’s physician Dr. Ajit Arora. 

The Employer contends it did not know and could not have known of the combined effects until a physician opined that the Employee’s pre-existing low back arthritis had combined with the Employee’s 1991 work injury to the cervical spine and clavicle to make the Employee more disabled than he would have been by the work injury alone.  The Employer asserts the first time the combination was identified by a physician was in December 2002 when Dr. Ticman made the connection in an affidavit.

Did the Employer know or should it have known prior to January 30, 2001, that the Employee’s pre-existing low back condition combined with the work injury to his cervical spine and clavicle to make him more disabled than he would have been by the work injury alone? 


FINDINGS OF FACT
The preponderance of the evidence on remand from the Alaska Workers’ Compensation Appeals Commission establishes the following:

1. Robert D. Dingman, M.D., reported on December 9, 1987, the presence of old osteophytic changes of the lumbar first on second interspace. 

2. The employee injured his left clavicle, neck, and right knee while working for the employer in Kaktovik, Alaska on February 25, 1991. 

3. An MRI scan on January 20, 1992, revealed a small herniated disk at C5-6 and that his clavicular fracture had not healed. 

4. The employee underwent surgery to repair his left clavicle in June 1992 and had surgery of the cervical spine to fuse the C5-6 vertebral bodies in June 1993.

5. The employee was diagnosed with a duodenal ulcer in October 1993 for which he was treated by Fairbanks general surgeon Danny Robinette, M.D.

6. Between 1994 and June 2000, Dr. Robinette treated the employee for peptic ulcer disease, chronic abdominal pain, and shoulder pain.

7. On December 20, 1999, and on January 3, 2000, Jay Hoffman, M.D., Northern Alaska Medical & Surgical, treated the Employee for neck pain and low back pain.

8. The December 20, 1999, and January 3, 2000, medical reports were received and date stamped January 6, 2000, by an unidentified entity. 

9.  From April 1, 2002 to the present, Fairbanks internist Patrick Ticman, M.D., has served as the Employee's primary attending physician for his industrial injuries.

10. The Employer filed its Notice of Possible Claim with the SIF on December 31, 2002, based on a conference with Dr. Ticman and counsel for the Employer.

11. Dr. Ticman testified in affidavit dated January 13, 2003, that the Employee’s pre-existing degenerative arthritis in his spine combined with his neck and clavicle injury on February 25, 1991 to produce a disability substantially greater than that which would have resulted from the subsequent injury alone. 
12. The AWCAC held if notice of the “combined effects” occurred earlier than January 31, 2001, the Employer’s notice would have been untimely. 

PRINCIPLES OF LAW

AS 23.30.205(e) states as follows:

An employer or the employer’s carrier shall notify the commissioner of labor and workforce development of any possible claim against the second injury fund as soon as practicable, but in no event later than 100 weeks after the employer or the employer’s carrier has knowledge of the injury or death.

The Alaska Supreme Court in Second Injury Fund v. Arctic Bowl, 928 P.2d 590, 594-595 (Alaska 1996), stated “an ‘injury’ does not become an ‘injury’ for SIF purposes until the ‘combined effects’ test of AS 23.30.205(a) is met.  Injuries subsequent to the underlying impairment, but which do not result in a greater disability than existed before, do not give rise to a claim for SIF reimbursement.”  Moreover, it is “only after knowledge of the possibly SIF-compensable harm to the employee can the employer be expected to notify SIF.  Otherwise the employer would be required to report every injurious event to SIF, even if that harm clearly failed to meet the ‘combined effects’ test.”  The Court further noted “[s]ince the SIF statute imposes a time limit on the notice of possible claim only from the time that the employer has knowledge of an injury which gives rise to a possible SIF claim, the date of [Employer’s] discovery of the [combined effects] is the starting point for the 100-week period.”

The Alaska Workers’ Compensation Appeals Commission has further stated “[t]he statute requires that notice be given of ‘any possible’ claim ‘as soon as practicable,’ but in no event later than 100 weeks after knowledge of the injury – not after knowledge of the possibility of a claim.  Because an ‘injury’ for SIF purposes occurs when the combined effects test is met, the 100 weeks that mark the outside limit for notice must begin after the combined effects test is met and after the employer’s knowledge of the injury.”  North Slope Borough v. Wood and State of Alaska Second Injury Fund, AWCAC Appeal No. 06-017 (July 13, 2007) at p.7.  The Commission continued “[a] possible claim is one that lies within the limits determined by AS 23.30.205 or falls within the defined elements of a claim.  Thus, a ‘possible claim’ is not a ‘proved’ claim; it is simply one that encompasses the basic elements of a right to reimbursement, without evidence of those elements having been put to the proof….Taking the two words together, we find that ‘any possible claim’ means ‘all claims that fall within the statutory framework of a claim or state the requisite elements of a claim.’” Id. at 8

The Commission stated for purposes of determining the earliest date of a possible claim “[w]e do not consider that the mere mention of arthritis in a single vertebra of the lumbar spine, with nothing more, must, as a matter of law, inform the employer that the combined effects of that lumbar spine arthritis, which had not resulted in disability would result in substantially greater disability than the later injury alone would do.” Id. at 10. 

ANALYSIS

Neither party specifically addressed the medical records from Dr. Hoffman.  SIF cited to numerous places in the medical records that refer to Employee’s osteoarthritis, osteophytic changes, spondylosis and neck pain and treatment.  SIF argues since the Employer knew about the work injury (the cervical condition) it was on notice of the possibility of a combining with the pre-existing low back condition and, therefore, was aware of a possible claim against the SIF from the date of injury.  However, as the SIF acknowledged at the hearing on remand, the medical records referenced by the SIF are for the neck injury.  SIF agreed at hearing the pre-existing injury for purposes of the “combined effects” test is the low back condition.  According to Arctic Bowl to satisfy the “combined effects” test, there must be some evidence the pre-existing condition has combined with the work injury to make the Employee more disabled than he would have been without the pre-existing condition.  As the Alaska Supreme Court stated in Arctic Bowl, “mere knowledge that an injury has occurred does not suffice to trigger the 100-week notice period.”
  The references as enumerated by SIF are to the work injury and are not the kind of “combined effects” references necessary to put the Employer on notice of a possible claim against the SIF.  

The Employer relied on its conference with Dr. Ticman in December 2002 as evidence of its first knowledge of the possibility the work injury and the pre-existing low back arthritis had combined to make the Employee more disabled than he would have been from the work injury alone.  However, the Employer was on notice through the December 1999 and January 2000 medical reports of Dr. Hoffman that the Employee was now having problems with both his low back arthritis and his cervical/clavicle work injury.  Dr. Hoffman diagnosed “low back pain and neck pain secondary to osteoarthritis and muscle spasms.”  These reports were received on January 6, 2000.  This is notice to the Employer the pre-existing condition was combining with the work injury.  The Employer knew or should have reasonably known in January 2000 commencement of an investigation into whether the Employee was more disabled by the combination of the two conditions was necessary.  The Employer waited until December 2002 to make that investigation.  Therefore, the Employer’s Notice of Possible Claim to the SIF on December 31, 2002, was untimely.  

CONCLUSIONS OF LAW

The Employer knew or should have known in January 2000, well before January 31, 2001, the Employee’s pre-existing low back condition combined with the work injury to his cervical spine and clavicle to make him more disabled than he would have been by the work injury alone.


ORDER
The Employer’s Petition for SIF reimbursement is denied and dismissed.  

Dated at Anchorage, Alaska on November __, 2009.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MELVIN JR. WOOD employee; v. NORTH SLOPE BOROUGH, Petitioner, v. STATE OF ALASKA, SECOND INJURY FUND, Respondent ;Case No. 199104596; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 5, 2009.






Deborah Simpson, Workers Compensation Officer II
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