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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	TAMARA S. SHEPARD, 

                                                   Employee, 

                                                            Petitioner,

                                                   v. 

JEFFREY G. HEBER, 

dba AIRLINK SHUTTLE AND TOUR,

                              (Uninsured) Employer,

                                                            Respondent.

	)
)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY 

        DECISION AND ORDER
        AWCB Case No.  200225999
        AWCB Decision No.  09 – 0166
         Filed with AWCB Fairbanks, Alaska

         on November 6, 2009




The Alaska Workers’ Compensation Board Northern Panel (“Board”) heard the employee's petition for a supplementary order declaring default against the employer in Fairbanks, Alaska on October 29, 2009, in Fairbanks, Alaska.  The employee represented herself.  Attorney S. Jason Crawford represented the uninsured employer.  The record closed at the conclusion of the hearing on October 29, 2009.  

ISSUE

The employee contends she is entitled to a default order in the amount of from the employer.  The employer contends a default order should not be issued.

Shall the Board issue a supplementary order declaring default under AS 23.30.170 against this uninsured employer for failing to timely pay the benefits awarded to the employee? 
CASE HISTORY
In AWCB Decision No. 08–0218 (November 17, 2008), the Board recited the history of this case as follows, in part:
[I]n Shepard v. Heber, AWCB Decision No. 04-0028 (February 3, 2004), we found this claimant was an employee,
 working as a seasonal driver for the employer when she had a driver-side door collision with a cow moose on Chena Hot Springs Road at 3:30 a.m. on September 1, 2002, while returning from delivering passengers to the Chena Hot Springs Resort. Upon impact, the moose came through the window, striking her on the jaw, neck, shoulder and breast, and she was taken to the Fairbanks Memorial Hospital Emergency Room for contusions and muscular skeletal pains.
  

The employee continued to work for the employer until September 9, 2002, when she quit because of persistent, disabling migraine headaches.
 The claimant had filed a Workers’ Compensation Claim on November 3, 2003, asserting she had injured her shoulder, neck, back, and left arm, suffering nerve damage, numbness and loss of use, and disc damage.
  She claimed she is unable to work, and under the care of Eric Meffley, M.D., of the Tanana Valley Clinic.
  She claimed TTD benefits from September 2002 continuing, $2000.00 in medical benefits plus state pay [sic], $300.00 in transportation costs, a compensation rate of $700.00 per week, a penalty of $169.00, interest, attorney fees and costs, and a lump sum of $50,000.00 plus.
  The defendant filed no Controversion Notice concerning the claim.  At the initial hearing, on January 14, 2004, the employee testified she had no problems with her neck, back or limbs before the accident.  She testified her pains following the accident persisted, but she did not seek medical attention until April 2002, and then discovered she had disc injuries.  In a November 15, 2002 letter to the employer, she claimed to have incurred $97.00 at the Interior Neighborhood Clinic, $153.00 at the Radiology Consultants, and $397.00 at Emergency Medicine Associates.
  She testified the defendant has not paid these medical bills, and has not paid any TTD benefits for her work time loss.  

Based on the hearing
 and available record, in our February 3, 2004 decision we found the employee suffered work-related medical problems and disability, and we concluded her claim is compensable.
  Nevertheless, we found the record did not contain specific evidence concerning what period or periods of time the claimant has been medically restricted from work as a result of her injury, and the record did not give a full history of her medical diagnosis, evaluation, and treatment.  In order to determine what period of TTD benefits, what medical benefits, and what related benefits the employee might be entitled to, and to ascertain the rights of the parties, we retained jurisdiction over these issues under AS 23.30.135 and AS 23.30.155(h), pending receipt of the medical records.
  The employee filed medical documentation, and the hearing on the employee’s claim was reconvened on April 22, 2004.

At the hearing on April 22, 2004, the employee testified she first saw Certified Physician Assistant (“PA-C”) Eric Meffley in May of 2003, and has continued to be treated by him since that date.  She testified her claim had not been paid by the employer, and she had no financial resources to pay for treatment, so she did not see a medical provider until her condition deteriorated, on or about May, 2003.   She testified PA-C Meffley has restricted her from returning to work, and she has not been able to work since her accident.  In a letter dated March 26, 2004, PA-C Meffley indicated he had treated the employee since May 28, 2002 for neck and shoulder pain related to her accident, and indicated she had been unable to return to her work or to be released to anything more than light duty work.
  In October 2003, the employee came under the care of Nancy Cross, M.D., at the Advanced Pain Centers of Alaska, who diagnosed cervical facet arthropathy secondary to her motor vehicle accident, cervical spondylosis, mild left disk herniation at C6-7 and degenerative disk disease at C4-5 and C5-6.
  She referred the employee to physical therapy, recommended an epidural steroid injection, and considered an occipital nerve block for the employee’s persistent headaches.
  On January 16, 2004, Dr. Cross reported the epidural procedure improved her condition about 25 percent, but that she was still severely limited by her pain.
  Dr. Cross referred the employee to an orthopedic surgeon for evaluation as a possible candidate for surgery.
  In the April 22, 2004 hearing, the employee testified she would be consulting with orthopedic surgeon Mark Wade, M.D., during the week following that hearing.  

At the conclusion of the hearing, we again reviewed the record.  In our decision, AWCB Decision No. 04-0101 (May 3, 2004) we ordered:


ORDER
1.
The employer shall pay the employee TTD benefits under AS 23.30.185, from September 9, 2002, through the date of the filing of this decision, and continuing.  The employee’s compensation rate shall be calculated under AS 23.30.220(a)(6).

2.
The employer shall pay the employee $14,626.13 in medical benefits for treatment through February 1, 2004, and $542.63 in medical-related transportation and lodging costs, under 8 AAC 45.082(c)(2) and 8 AAC 45.084, through March 15, 2004.  The employer shall provide the employee continuing medical benefits, under AS 23.30.095(a), for reasonable and necessary treatment related to his her work injury.  
3.
The employer shall pay the employee a 25 percent penalty under AS 23.30.155(e), on all past-due benefits awarded in this decision.

4.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of compensation was due.

5.
We dismiss the employee’s claim for legal costs under AS 23.30.145, without prejudice. 
 

The employer filed a Petition for Reconsideration on May 17, 2004,
 indicating he would make payments to the employee of $1,000.00 per month.  He asserted a number of issues, which he argued should limit his liability under the Alaska Workers’ Compensation Act.  

In AWCB Decision No. 04-0129 (June 2, 2004), we affirmed our May 3, 2004 decision, and awarded the employee certain other benefits.  We ordered:


ORDER
1.
The employer shall pay the employee a 25 percent penalty under AS 23.30.155(f), on all benefits awarded in our May 3, 2004 decision and order, that are either late-paid or unpaid.

2.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid or unpaid benefits awarded in our May 3, 2004 decision and order, from the date the award was due.

3.
The employer shall pay the employee $586.69 in medical-related transportation costs, under 8 AAC 45.082(c)(2) and 8 AAC 45.084, through May 19, 2004.  

4.
Our May 3, 2004 decision and order, AWCB Decision No. 04-0101, is affirmed in all other respects. 
  

The employee filed and served a petition for a default order, dated July 23, 2004, asserting the employer had failed to pay TTD benefits, medical expenses, medical travel costs, and penalties as ordered.
  

At the hearing on October 14, 2004, the employee testified concerning the medical treatment she had received and the medical reports and bills in the record.  She testified she did not have specific wage documentation in the record for the 12 months preceding her injury.  She testified she had mailed the employer all the documents she had filed with us.  She indicated that her medical providers had submitted their reports and billing to the employer, and that medical bills had been turned over to collections agencies which were now attempting to secure payment from the employer.  The employee requested a Supplementary Order Declaring Default for the benefits identified and claimed in the packet submitted in the September 23, 2004 hearing.  

In our October 19, 2004 decision and order, AWCB Decision No. 04-0246, we ordered:

ORDER
1.        The   employer   is   in   default   of   $23,756.23   in   medical   benefits, transportation costs, and penalties awarded as of July 3, 2004.   We will retain jurisdiction over this matter to issue a supplementary order declaring default, under AS 23.30.170 for $23,756.23 in past-due benefits previously awarded to the employee.

2.     The employee is entitled to TTD benefits from the employer, from September 9, 2002 and continuing. The employee was entitled to $11,570.00 in unpaid TTD benefits from the employer, as of October 14, 2004.

3.        The employee is entitled to $8,641.47 in additional medical benefits for treatment from February 1, 2004 through September 1, 2004. The employee is entitled to an additional $5.66 in medical-related transportation costs through September 1, 2004.

4.       The employee is entitled to the implantation of a trial spinal cord stimulator as a medical benefit from the employer, under AS 23.30.095(a).

5.       We will award a penalty of $5,054.28, under AS 23.30.155(e), on all past-due benefits awarded by this decision.

6.        If the employer does not provide the employee the benefits awarded in this decision and order by November 2, 2004, a 25 percent penalty totaling $6,317.85 will be due, under AS 23.30.155(f).

7.    The employer will pay the employee interest, in accord with AS 23.30.155(q), on all unpaid benefits awarded by this decision, from the dates on which those benefits were due.

8.        We retain jurisdiction over the additional benefits awarded in this decision and order, as well as possible penalties under AS 23.30.155(f). We direct the Alaska Workers' Compensation Division staff to set a hearing on November 22, 2004 in accord with the terms of this decision, to determine whether or not these benefits, and possible penalties, have been paid timely by the employer. If any of the benefits or penalties newly-awarded in this decision remains unpaid as of that date, we will issue an additional supplementary order of default for those benefits under AS 23.30.170.

In keeping with Order #1, we issued a preliminary Supplementary Order Declaring Default, AWCB Decision No. 04-0249 (October 20, 2004), in the amount of $23,756.23. In the next supplementary decision, AWCB Decision No. 04-0275 (November 23, 2004), we found the employer failed to pay the benefits ordered. In addition, we referred this matter to the Commissioner of Labor and Workforce Development to consider requesting the Attorney General to assist in the collection of the defaulted payments, on behalf of the employee, under AS 23.30.170(b). 

We next addressed the employee's request for a second Supplementary Order Declaring Default, identifying the total amount of benefits in default as of November 22, 2004. We found the benefits and penalties awarded on October 19, 2004 were in default; and we found the statutory criteria for a default order were met. Under AS 23.30.170 we issued another supplementary order, declaring default. Based on the employee's testimony and the documentary record, we found the amount in default of AWCB Decision No. 04-0246 (October 19, 2004), is $31,589.26. We combined the $31,589.26 we found in default from our October 19, 2004 order with the $23,756.23 declared in default in AWCB Decision No. 04-0249 (October 20, 2004). We found the employer in default a total of $55,345.49 in benefits awarded to the employee, as of the date of our November 22, 2004 hearing. AWCB Decision No. 04-0277 (November 24, 2004).

. . . . [T]he employer admitted he has made no payments to the employee of the amounts awarded, but testified he is finding it “tough to make ends meet.” He also acknowledged he remains in business under another name, Airlink, LLC. He continues to believe the employee is “abusing the system.” 

The employee testified she has received no payments from the employer. She said her associated medical costs continue to grow, and she is facing another back surgery. She said the Attorney General has been unable to assist her in collecting any money. Accordingly, she is asking that the WCBGF be directed to pay her outstanding awards, pursuant to AS 23.30.082.

In its November 17, 2008 decision, the Board held:

Thus, we conclude the 2005 legislative amendment to AS 23.30.082 does not apply to injuries occurring before November 7, 2005; we find the dates of treatment or benefit payment eligibility is irrelevant. Given it is undisputed the employee’s injuries occurred at work on September 1, 2002, we find we cannot require the WCBGF to pay associated benefits for this injury occurring prior to November 7, 2005.  Consequently, we find the employee’s claim benefits paid by the WCBGF must be denied.

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The employer was declared in default of $55,345.49 in benefits awarded to the employee, as of November 22, 2004.
 

2.
The employee filed a Workers’ Compensation Claim dated July 1, 2009, requesting TTD benefits from October 2004 through June 30, 2009, permanent total disability (“PTD”) benefits from October 2004 through June 30, 2009, medical costs, transportation costs, penalty, and interest.
  The claim also requested a supplementary order declaring default, asserting “Bills not being paid by Mr. Heber – Unable to return to work because of accident and injuries – Requesting default to new amounts.”
 

3.
Attached to her July 1, 2009, claim was a listing of the total unpaid benefits claimed, as follows:

Original defaulted amounts totaling


(including TTD Benefits and penalties)
$55,345.49

TTD benefits from October 14, 2004, to June 30, 2009

(not including penalties)
$28,490.00

TTD benefit penalties of 25%

October 14, 2004, to June 30, 2009
 $7,122.50

Transportation costs

July 1, 2005, to June 30, 2009
   $697.53

Flight to Anchorage

(x2 for caretaker and self)
   $276.00

Moving costs

(to improve quality of life)
 $3,800.00

Dental work costs

(due to accident)
 $5,647.00

Vision costs

(optical nerve damage)
 $3,400.00

Medical costs

(including regular injections)
$67,779.00

Surgery costs

(occipital nerve block surgery)
$70,000.00

Medical supplies

(charging patches for nerve block)
        $90.00

Service/therapy animal training
      $398.00

Total of default                                                                 $243,045.52

3.
The employee filed no new medical reports, medical bills, or transportation receipts.

4.
The employee filed an Affidavit of Readiness for Hearing dated July 2, 2009.  In a prehearing conference held on August 12, 2009, a hearing was set for October 29, 2009, on the issue of the employee’s “Request for Declaration of Default.”

5.
The Board in AWCB Decision No. 04-0101 (May 3, 2004), ordered, in part:


ORDER
1.
The employer shall pay the employee TTD benefits under AS 23.30.185, from September 9, 2002, through the date of the filing of this decision, and continuing.  The employee’s compensation rate shall be calculated under AS 23.30.220(a)(6).

2.
.... The employer shall provide the employee continuing medical benefits, under AS 23.30.095(a), for reasonable and necessary treatment related to his her work injury.
  
6.
The Board in AWCB Decision No. 04-0246 (October 19, 2004), ordered, in part:
ORDER
2.     The employee is entitled to TTD benefits from the employer, from September 9, 2002 and continuing.

7.
No Board orders awarding benefits were issued after October 19, 2004.

PRINCIPLES OF LAW

AS 23.30.170 provides:

(a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.

(b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.065 provides, in part:

Prehearings (a)  . . . the board or designee will exercise discretion directing the parties or their representatives to appear for a prehearing.  At the prehearing, the board or designee will exercise discretion in making determinations on


(1) identifying and simplifying issues …

 (e) The board or designee may set a hearing date at the time of the prehearing . . . .

Additionally, the Alaska Supreme Court’s recent decision in Bohlmann v. Alaska Construction and Engineering, Inc.,
 elaborated on the Board’s duty to inform unrepresented workers how to pursue their right to compensation: 

In Richard v. Fireman's Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation. . . .  By attempting at that conference to amend his June 2005 claim to include a claim for compensation rate adjustment, Bohlmann manifested an intent to prosecute the rate adjustment claim. . . .  Given AC & E's incorrect statement about the timeliness of the rate adjustment claim and Bohlmann's request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred. . . .  Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC & E's representation that the claim was time barred. Its failure to recognize that it had to do so in this case was an abuse of discretion.
 

We additionally note the Court’s holding in Bohlmann was restating its long standing requirements from Richard v. Fireman’s Fund Insurance, Co.,
 which instructed: “a workmen's compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”

ANALYSIS

A supplementary order declaring default provides a discrete avenue of redress to the Alaska Superior Court, under AS 23.30.170, to recover defaulted amounts of compensation due under an award of compensation.   In the instant case, the employee was awarded specific amounts of compensation in several decisions, which were all declared in default in the Board’s November 24, 2004, Supplementary Order Declaring Default.  Additionally, the Board awarded continuing TTD benefits and medical benefits to follow its decisions on May 3, 2004,
 and October 19, 2004.
  Although, the employee was clearly entitled to benefits following those decisions, what those specific benefits were, and how much they totaled, was never decided by the Board.  No specific amounts were awarded.  In the absence of a specific amount awarded, and then defaulted, no Supplementary Order Declaring Default can be issued under AS 23.30.170. 

The employee has not been able to secure representation, and is proceeding pro se.  In the Workers’ Compensation Claim on July 1, 2009, the employee clearly expressed her belief in her entitlement to continuing benefits, and in her attached request for a default order, she summed up what she believed was due as of June 30, 2009.  Nevertheless, the record does not contain medical documentation of her claims, at present, and the Board has awarded no specific benefit amounts since October 19, 2004.

Under AS 23.30.135(a) and AS 23.30.155(h) the Board has the responsibility to ascertain the rights of the parties in the ongoing administering and adjudication of all claims under the Alaska Workers’ Compensation Act.  Additionally, the Court in Bohlmann and Richard imposed on the Board the duty to inform unrepresented workers how to pursue their right to compensation.

In accord with the Board’s duties under AS 23.30.135(a) and AS 23.30.155(h), and with Court’s instructions in Bohlmann and Richard, the Board will continue the October 29, 2009, hearing under 8 AAC 45.070(a), and direct its Board Designee to conduct a prehearing conference with the parties, under 8 AAC 45.065, in order to determine the actual benefits being claimed by the employee.  The Board Designee is directed to fully inform the parties in the prehearing conference concerning the procedural aspects of hearings on claims for benefits under AS 23.30.110(c) and concerning petitions for supplementary orders declaring default, under AS 23.30.170.

CONCLUSIONS OF LAW

1.
The employee’s petition for a supplementary order declaring default under AS 23.30.170 is premature, and the hearing ins continued under 8 AAC 45.070(a).  

2.
The Board will direct its Board Designee to conduct a prehearing conference with the parties, under 8 AAC 45.065, to permit the employee to pursue her claim for benefits, and to permit the employer to pursue defenses.  


ORDER
1.
The employee’s petition for a supplementary  order declaring default under AS 23.30.170 is denied, without prejudice.

2.
The Board Designee will conduct a prehearing conference with the parties, under 8 AAC 45.065, to determine the actual benefits being claimed by the employee.  The Board Designee is directed to inform the parties in the prehearing conference concerning the procedural aspects of hearings on claims for benefits under AS 23.30.110(c) and concerning petitions for supplementary  orders declaring default, under AS 23.30.170.

Dated at Fairbanks, Alaska this 6th day of November, 2009.






ALASKA WORKERS' COMPENSATION BOARD








/s/____________________________                                







William Walters, Designated Chairman








/s/____________________________                                  



Debra G. Norum, Member








did not participate                             .     




Damian J. Thomas, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW
Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Supplementary Order Declaring Default in the matter of TAMARA S. SHEPARD-TAPP employee / petitioner; v. JEFFREY G. HEBER, d/b/a AIRLINK SHUTTLE AND TOURS, uninsured employer / respondent; Case No. 200225999; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 6th, 2009.

                             

  /s/_________________________________

      







Maureen I. Johnson, Admin. Clerk III
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� The employer argued the employee was an independent contractor.  The employer’s workers’ compensation coverage had lapsed at the time of the employee’s injury.


� Motor Vehicle Collision Report, dated September 20, 2002; and employee’s January 14, 2004 hearing testimony.


� Employee’s January 14, 2004 hearing testimony.


� Workers’ Compensation Claim, dated November 3, 2003.


� Id.


� Id.


� Letter to Heber, November 15, 2002.


� The initial hearing on the employee’s claim was held on January 14, 2004.


� AWCB Decision No. 04-0028 (February 3, 2004), at 10, 12.


� Id. at 10, 12, and 13.


� Prehearing Conference Summary, March 11, 2004.


� PA Meffley letter To Whom It May Concern, dated March 26, 2004.


� Dr. Cross medical report, October 31, 2003, at 3.


� Id. at 3.


� Dr. Cross, January 16, 2004 medical report, at 2.


� Id. 


� AWCB Decision No. 04-0101, at 11-12.


� Employer’s Petition for Reconsideration, dated May 16, 2004.


� AWCB Decision No. 04-0129, at 10.


� Employee’s petition, dated July 23, 2004.


� AWCB Decision No. 04-0246 at 16-17.


� AWCB Decision No. 08–0218 (November 17, 2008) at 2-11.


� Id. at 12.





� In Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003), the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act, AS 44.62.460(e).


� AWCB Decision No. 04-0277 (November 24, 2004).


� Workers’ Compensation Claim, filed July 6, 2009.


� Id.


� Prehearing Conference Summary, August 12, 2009.


� AWCB Decision No. 04-0101 (May 3, 2004) at 11-12.


� AWCB Decision No. 04-0246 (October 19, 2004) at 16-17.


� AWCB Decision No. 04-0246 (October 19, 2004); and Employee October 29, 2009 hearing testimony.


� 205 P.3d 316 (Alaska 2009)


� Id. at 319-320. To quote more fully, at 319-321:


In �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1963124398&rs=WLW9.08&ifm=NotSet&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2018633913&mt=Alaska&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=DA3292B6" \t "_top"�Richard v. Fireman's Fund Insurance Co.� we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation.  We have not considered the extent of the board's duty to advise claimants. The appeals commission emphasized that division staff have a duty to be impartial and stated that “[a]cting on behalf of one party against another or pursuing a claim on behalf of one party in a matter before the board would violate the duty of the adjudicators.” The appeals commission determined that the prehearing conference officer fulfilled the requirements of �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1963124398&rs=WLW9.08&ifm=NotSet&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2018633913&mt=Alaska&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=DA3292B6" \t "_top"�Richard� by informing Bohlmann in general terms of the two-year time bar.


. . . .


By attempting at that conference to amend his June 2005 claim to include a claim for compensation rate adjustment, Bohlmann manifested an intent to prosecute the rate adjustment claim.  AC & E's July 20, 2005 contention that the rate adjustment claim was already barred was incorrect; in fact, Bohlmann had until August 6, 2005 in which to file his affidavit of readiness.  We do not need to decide here whether the prehearing officer had a duty to tell Bohlmann the exact date, August 6, by which he needed to file an affidavit of readiness for hearing in order to preserve his claim. Given AC & E's incorrect statement about the timeliness of the rate adjustment claim and Bohlmann's request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.


. . . .


Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC & E's representation that the claim was time barred. Its failure to recognize that it had to do so in this case was an abuse of discretion.  Its failure to do so is inconsistent with the appeals commission's conclusion that division staff did all that �HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=1963124398&rs=WLW9.08&ifm=NotSet&fn=_top&sv=Split&tc=-1&findtype=Y&ordoc=2018633913&mt=Alaska&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=DA3292B6" \t "_top"�Richard� required.


. . . .


Correcting AC & E's misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other.  Indeed, at oral argument before us, counsel for AC & E stated that it would have been “just fine” for a board employee to have informed Bohlmann of the actual deadline for filing an affidavit of readiness for hearing. Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed.  This is the appropriate remedy because the board's finding that Bohlmann “had proved himself capable of filing claims and petitions even absent having counsel” is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him.  [Footnotes omitted]


� 384 P.2d 455 (Alaska 1963)


� Id. at 449.


� AWCB Decision No. 04-0101 (May 3, 2004) at 11-12.


� AWCB Decision No. 04-0246 (October 19, 2004).


� Id. 





13

