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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DIANA L. ARCHULETA-MERKLE, 

                                                   Employee, 

                                                     Respondent,
                                                   v. 

WESTMARK HOTELS INC.,
HOLLAND AMERICA LINE - WESTOURS, INC.,

                                                  Employer,

                                                   and 

TRAVELERS PROPERTY CASUALTY CO.,

                                                  Insurer,

                                                     Petitioners.
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)
	INTERLOCUTORY 
DECISION AND ORDER

AWCB Case No.  200716135
AWCB Decision No. 09-0167 

Filed with AWCB Fairbanks, Alaska

on November   9 , 2009


The Alaska Workers’ Compensation Board (Board) heard the employer’s Petition to Continue Hearing on October 29, 2009, at Fairbanks, Alaska.  Attorney Nora Barlow represented the employer and insurer.  Attorney Robert Beconovich represented the employee.  The Board denied the continuance request in an oral order, and here memorializes that order.

ISSUES
The employer contends that continuing the hearing is warranted because the parties and the Board will need the magnetic resonance imaging (MRI) results and Dr. Tamai’s examination before a hearing on the merits, as the opinions of Dr. Dixon and Dr. Ballard may change in light of Dr. Tamai’s report.  The employee contends that continuing the hearing would result in unnecessary delay, and that obtaining an MRI and orthopedic consult is not necessary in making the determination of whether further surgery is appropriate.
Should the Board continue the hearing on the merits of the employee’s claim, scheduled for November 5, 2009?  

FINDINGS OF FACT
1. The employee first experienced pain in her feet when working as a housekeeper for the employer in November 2007.
  She sought treatment from Dr. Dixon, who diagnosed bilateral plantar fasciitis.

2. Dr. Ballard performed an employer independent medical examination
 in March 2008.  In his March 15, 2008, report, Dr. Ballard disagreed with Dr. Dixon’s diagnosis of plantar fasciitis, contending that an alternate condition may be the source of the employee’s pain.
  Dr. Ballard suggested conducting an MRI of the lumbar spine to rule out an alternate diagnosis.

3. In his April 1, 2008, report, Dr. Dixon reiterated that the employee suffered from plantar fasciitis, and that the employee’s foot condition was a result of her work for the employer.  Nevertheless, he agreed with Dr. Ballard that ruling out any lower back problems may be appropriate.

4. The employer filed controversion notices on March 19, 2008 and April 11, 2008, relying on Dr. Ballard’s March 15, 2008, report.

5. At the Board’s order, the employee underwent a second independent medical evaluation (SIME)
 on July 28, 2008.  In his July 28, 2008, report, SIME physician Kenneth Swayman concurred with Dr. Dixon’s diagnosis of bilateral plantar fasciitis and attributed the cause of the employee’s condition to her work for the employer.
  The employer withdrew its controversion notice after receiving Dr. Swayman’s report.
6. On November 14, 2008, Dr. Dixon performed bilateral foot surgery.
  Despite the surgery, the employee did not substantially improve.
  Dr. Dixon recommended additional surgery 
in his May 4, 2009, report.

7. In his July 10, 2009, report, Dr. Ballard again recommended an MRI to rule out a spine condition as the cause of the employee’s foot pain.

8. At his September 22, 2009, deposition, Dr. Dixon again agreed an MRI may be appropriate,
 though his opinion remained firm that the plantar fasciitis diagnosis was accurate and surgery is warranted.

9. As of October 29, 2009, the date of the hearing on the petition to continue the hearing, the employee had been referred to Dr. Tamai for an orthopedic evaluation, but no appointment had been scheduled.

PRINCIPLES OF LAW

8 AAC 45.074(b) provides in relevant part:

Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when

. . .


(J)  the board determines at a scheduled hearing that, due to surprise, excusable neglect, or to the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing.

. . . or


(L)  the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

ANALYSIS
The employer’s physician indicated his belief that an orthopedic consult may be appropriate in determining the cause of the employee’s foot pain more than eighteen months before the upcoming November 2009 hearing date that an orthopedic consult may be appropriate in determining the cause of the employee’s foot pain.  The request for continuance appears to be based on the deposition testimony of Dr. Dixon, agreeing to an MRI.  The employer did not depose Dr. Dixon until September 22, 2009.
   Even though the parties agree Dr. Tamai will seethe employee, as of the date of the hearing on the present issue, no appointment with Dr. Tamai had been scheduled.  The employer has not demonstrated that the additional evidence could not be obtained for reasons of surprise or excusable neglect.  Although the results of the MRI and the orthopedic report may be valuable information for the Board to consider, the Board may leave the record open after the hearing for submission of the additional necessary evidence.  The Board cannot find that the parties would suffer irreparable harm if the hearing is not continued.  
CONCLUSION OF LAW
Under 8 AAC 45.074(b)(1)(J)&(L), the Board cannot find that good cause exists to continue the hearing.
ORDER

1.
The employer’s Petition to Continue Hearing is denied.  
2.
The hearing set for November 5, 2009, shall proceed as scheduled.

Dated at Fairbanks, Alaska this   9  day of November, 2009.
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Debra G. Norum, Member
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Damian J. Thomas, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
EXTRAORDINARY REVIEW
Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.
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