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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DIANE M. CLAASSEN, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

FAIRBANKS NORTH STAR BOROUGH & SD,

                           (Self-insureed) Employer,

                                                      Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON MODIFICATION

AWCB Case No.  200001343
AWCB Decision No. 09-0170 

Filed with AWCB Fairbanks, Alaska

on November 13, 2009


The Alaska Workers’ Compensation Board (“Board”), Northern Panel, heard the employee’s Petition for Modification of the Board’s December 31, 2007 decision
 denying certain portions of the employee’s claim for continuing workers’ compensation benefits, as well as the employer’s Petition to Dismiss the employee’s Petition for Modification, on October 15, 2009, at Fairbanks, Alaska.  The employee represented herself.  Attorney Jill Dolan represented the self-insured employer.  The Board closed the record at the conclusion of the hearing on October 15, 2009.

ISSUES

The employee contended that a new magnetic resonance imaging (“MRI”) report and her physician’s opinion based on that report provide a basis to modify the Board’s December 31, 2007 decision finding her knee condition unrelated to her January 4, 2000 work injury.  The employer contended the new radiological evidence and opinion from the treating physician are consistent with the evidence presented for the Board’s December 31, 2007 decision and do not supply any additional evidence that would show a change of condition or mistake of fact by the Board.

1.
Shall the Board dismiss the employee’s Petition to Modify, under 8 AAC 45.150? 

2.
Shall the Board modify AWCB Decision No. 07-0381 (December 31, 2007), under AS 23.30.130? 

RELEVANT CASE HISTORY
The Board’s December 31, 2007 decision provided the history of the case, the Board’s findings, and its conclusions as follows, in part:

The employee worked as a substitute teacher for the employer at the time this claim arose. On January 4, 2000, the employee reported that she injured her left ankle in the course of her employment. Her description of the event was, "Leaving one office into another. There was a step down that I didn't see. I tripped and fell an (sic) twisted my left ankle." The employer's portion of the ROI states, "stepped of (sic) step and twisted ankle." 

Claassen sought treatment at Tanana Valley Clinic and ultimately with Jimmy M. Tamai, M.D., and she was diagnosed with minimal displaced fibular tip avulsion at ankle and un-displaced fracture of the mid-shaft of 5th metatarsal. The employee was referred to Randall McGregor, M.D., in August 2000. Dr. McGregor performed a thorough evaluation and concluded there was no evidence of regional pain syndrome.  On August 9, 2000, Dr. Tamai notes the employee was able to go on a 5 mile hike with no pain or discomfort. On October 9, 2000, Dr. Tamai's report states, "Markedly clinical improvement of former reflex sympathetic dystrophy (RSD) from the left foot and ankle." The plan is follow up on an as needed basis. After this, it appears treatment for the foot and ankle concluded.

On September 5, 2002, over two and a half years after the date of injury, the employee went to see Dennis Rogers, P.A.C., complaining of knee pain. X-rays revealed mild arthritis and chondromalacia, and Ronald Lewis, M.D., read the x-ray to show "mild DJD [degenerative joint disease] and osteoporosis. No chondrocalcinosis fracture, displacement or deformity." He diagnosed, "no acute finding." On October 7, 2002, Stephen J. Pomeranz, M.D., performed an MRI of the left knee, and found intermediate-grade chondromalacia, grade II-III. Although the employee continued to see Dr. Tamai during this time, no mention of knee pain is in the medical record until December, 2002, three years after the date of injury. After several months of physical therapy, Dr. Tamai recommends Synvisc treatments for the left knee pain.

Dr. Tamai provided an opinion that the left knee injury is related to the January 4, 2000 work injury. In this report, Dr. Tamai notes that "chondromalacia changes can be considered to be degenerative in etiology;" however, he expressed his opinion that the work injury contributed to the employee's current symptoms. He did not recommend any treatment other than an independent exercise regimen, and opined that the condition would not require any need for other treatments, to include surgical, anytime in the near future. Dr. Tamai indicates in his physical therapy prescription that the diagnosis is left knee degenerative meniscus. In his April 25, 2005 report, Dr. Tamai states that her findings may be consistent with other injuries or pathologies related to her knee as a source of her pain.

An employer-sponsored independent medical evaluation (EME)
 was conducted by John W. Joosse, M.D., on April 2, 2003. At the time of this examination, the employee completed sections 1 and 2 of the Physician's Report, and indicated that the body part had never been injured before. Dr. Joosse's impression, after reviewing the records, interviewing the patient, examining the patient and reviewing the x-rays and MRI images is that the employee fell on January 4, 2000 inverting her left ankle. His diagnosis is a fracture of the tip of her left fibula and a spiral fracture of the 5th metatarsal with subsequent osteoporosis and questionable RSD syndrome, all related to her January 4, 2000 injury. Dr. Joosse's additional diagnoses of cervical disc syndrome; fracture of the left distal radius at the wrist; and chondromalacia of the left knee are not related to the reported injury. . . .

Dr. Joosse opined the employee reached medical stability in September, 2000, and had no ratable impairment to her knee or left foot and ankle. He additionally thought the employee did not need any surgical treatment to manage the chondromalacia.

The Board ordered a second independent medical evaluation (SIME) with Thomas L. Gritzka, M.D. In his September 28, 2006 report, Dr. Gritzka's diagnoses included a Maisonneuve's fracture to the left lower extremity; status post spiral non-displaced fracture left fifth metatarsal; chronic left anterolateral ankle joint sprain with mild instability; and, internal derangement left knee not otherwise specified. Dr. Gritzka provided details concerning the employee's past medical history: "The examinee states that a couple of years after her left lower extremity injury she fell backwards on the ice and fractured her left wrist, requiring closed reduction and percutaneous pinning. No other major injuries."

Regarding the diagnoses, Dr. Gritzka gave his opinion concerning the medical cause for each complaint or symptom as follows:

The twisting injury of 01/04/00 is the cause of the examinee's chronic left ankle pain and left knee pain. The Maisonneuve's fracture was caused by a twisting or inversion injury to the left ankle which has also caused a mild chronic left ankle sprain and more probably than not caused an associated internal derangement of the left knee.

Dr. Gritzka found the date of medical stability to be April 2003, unless the employee opted for further treatment, which he indicated was optional. Based on the employee's medical history and his examination, Dr. Gritzka gave an impairment rating equal to 7% of the whole person, as follows:

If the examinee were to be rated on the basis of diagnostic impairments I think that she would have an impairment equal to 1% of the whole person because of the probable lateral meniscal injury (see table 17-33, page 546 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition) and would have another 3% impairment of the whole person because of mild anterior cruciate ligament laxity (see table 17-33, page 456 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition). Her loss of range of motion of the left ankle in dorsiflexion would result in an impairment of 3% of the whole person (see table 17-11, page 537 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition). These impairments would combine to an impairment equal to 7% of the whole person. If an alternate method to rate the examinee's impairment were to be used, that of gait derangement, the examinee would qualify for a mild sub-category A impairment of the whole person according to table 17-5, page 529 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition. Either way, the examinee's impairment at this time due to the injury of 01/04/00 is equal to 7% of the whole person.

The Employer paid the 7% impairment rating based on Dr. Gritzka's then assessment.

At the time of her SIME, the employee reported to Dr. Gritzka that she did not have any significant medical history, reporting only a wrist injury. Nevertheless, evidence in the medical records includes that Cary Keller, M.D., treated the employee in October, 1994 for a left ankle injury or pain complaint, and an x-ray was performed. A December, 1995, record state the employee sustained an injury from falling down two flights of stairs, injuring both ankles and her wrist. At hearing, she testified the fall was actually down two steps of stairs. She was seen at the Fairbanks Memorial Hospital Emergency Department, and X-rays were performed. Four days after that emergency room visit, the employee saw Dr. Tamai, who noted that Dr. Keller had treated her with rehabilitation and bracing for a left fibular stress fracture one year ago. Dr. Tamai observed bruising to the ankles, and noted instability in both ankles. A Cam Walker, which is a removable cast that immobilizes the ankle, was provided, and physical therapy was prescribed. The physical therapy notes confirm that the employee attended therapy on at least six occasions.

The employee saw Dr. Tamai again on May 30, 1997 for left ankle swelling from excessive walking. The records indicate she had pain, swelling, and a limp, and her left ankle was injected with cortisone and a local anesthetic and was immobilized in a Cam Walker for ten days.

Upon receiving Dr. Gritzka's SIME report, the employer asked Dr. Joosse to review and comment on Dr. Gritzka’s opinion. While Dr. Joosse agreed with Dr. Gritzka's diagnosis of a Maisonneuve's fracture, he did not agree it was related to the January 4, 2000 injury because, he said, the employee suffered an inversion ankle injury, and a Maisonneuve's fracture occurs with an eversion type injury. He also suggested additional records be obtained regarding the employee's previous left ankle injuries to determine the true cause of the employee's knee pain.

The additional medical records were obtained, which Dr. Joosse reviewed, and he submitted an additional EME report on January 30, 2007. Dr. Joosse confirmed the existence of prior ankle injuries and recommended that some of Dr. Gritzka's ratings be apportioned to prior injuries. Dr. Joosse agreed with Dr. Gritzka's diagnosis of a Maisonneuve's fracture having occurred to the left lower extremity, but did not agree it was related to the January 4, 2000 injury. . . . 

Dr. Joosse reached the following conclusion:

I do not agree with Dr. Gritzka's opinion that the injury of January 4, 2000 is the cause of Ms. Claassen's chronic left ankle pain, left knee pain, and the Maisonneuve's fracture. The medical record clearly shows that Ms. Claassen has already had chronic left ankle pain since 1995 secondary to instability of the ankle, as diagnosed by Dr. Tamai. She had a serious prior bilateral ankle injury with resultant bruising, swelling, and tenderness of both medial and lateral aspects of both ankles in 1995. This was conservatively treated because of 'normal X-rays.' However, the leg was never X-rayed, and therefore, a Maisonneuve's fracture would have been missed. It appears that Dr. Gritzka has formed his stated opinion based on comments made by Dr. Tamai that PA Hussen indicated in the medical record, that Ms. Claassen had injured her left knee in the injury of January 2000.   However, I reviewed the medical record and I can find no evidence that any mention was made of injury to the left knee until the patient began to complain of knee pain several years later. Dr. Gritzka may also have been influenced by Ms. Claassen's statement that she had bruising and pain in her knee related to the January 4, 2000 injury, but these complaints are also not verified according to the medical record.

Dr. Joosse and Dr. Gritzka agreed on the dates of medical stability, recommendations for additional treatment and the PPI rating. Dr. Joosse also agreed with Dr. Gritzka's September 28, 2006 rating, but concluded the Maisonneuve's fracture and knee complaints are not related to the January 4, 2000 injury and must be apportioned to the multiple prior injuries.

Dr. Joosse's report and the additional records were then sent to Dr. Gritzka for review. Dr. Gritzka reviewed the above additional records and Dr. Joosse's additional reports, and states in his May 1, 2007 Addendum report:

On 09/28/06 I asked Ms. Claassen, when taking her past medical history, whether she had had any significant or other major injuries. She stated that she had fallen backwards on the ice and fractured her left wrist requiring closed reduction and percutaneous pinning. She did not disclose that she had had chronic bilateral recurrent ankle problems since at least 1994 including a left ankle synovitis secondary to residual stability from previous trauma, according to Tomai (sic).

Dr. Gritzka further stated, "Receipt of these additional records does change the opinion that I offered on 9/28/06." Regarding the PPI rating, he stated:

If the examinee is deemed medically stable at this time with no need for further treatment, then I think that some of the 7% whole person impairment that she has attributable to her left knee condition should be apportioned to her antecedent condition. She was not totally forthright with me when I asked her if she'd had any other major injuries. She glossed these over, telling me only about the injury to her left wrist. I think that currently the examinee has an impairment equal to 4% of the whole person which is attributable to the accident of 01/04/00 but 3% of her current impairment is due to an antecedent left lower extremity condition.

With respect to the knee injury, Dr. Gritzka opined:

I think it is simply unknowable as to whether the examinee injured her left knee on 01/04/00 or not. The mechanism of injury as she describes it involved a fall onto the left knee. This is a rather vague description of what happened but certainly a fall to the anterolateral aspect of the left knee could drive the patella medially causing the medial facet of the patella to strike against the medial femoral condyle resulting in a medial facet patellar chondromalacia.

If the examinee did, in fact, have bruising and pain in her left knee following the 01/04/00 injury, then I think that her current left knee problems are attributable to that injury. However, as stated above, it is simply unknowable at this time as to what the facts were with regard to bruising and pain immediately following the accident of 01/04/00 because there is no medical record of bruising and pain in the left knee following that accident."

Finally, Dr. Gritzka commented that if she wants to have treatment to her left knee, it is questionable as to whether the January 4, 2000 injury is the cause of the need for treatment to the left knee.

The employer states the employee was overpaid on two occasions in this case.   First, the adjuster for the employer paid the employee the initial 7% PPI rating based upon the September 28, 2006 SIME report of Dr. Gritzka, and because the employee's date of injury was prior to July 1, 2000, should have based payment upon $135,000 whole person. The employee was mistakenly paid the 7% based upon $177,000 whole person. This resulted in an overpayment of $2,940.00. Next, as Dr. Gritzka changed his opinion reflected in his September 28, 2006 report, and has now assessed the employee at a 4% whole person impairment related to the January 4, 2000 injury, the employer states this resulted in an overpayment of an additional $4,050.00, which is the difference between the 7% whole person rating and the actual 4% rating.

The employee does not dispute that the rating should have been computed based on the $135,000 figure, but does dispute that the rating should be reduced from 7% to 4%. The primary issues we must decide are whether any continuing treatment of the employee’s left ankle and knee condition is substantially related to her work for the employer, and whether she has been paid a 3% overpayment by the employer. 

. . . .

Nevertheless, based on the employee’s testimony and on the medical opinion of Dr. Tamai, we find the employee has established the presumption of compensability. To overcome the presumption, the employer primarily relies on the medical opinion and testimony of Dr. Joosse, who testified that he doubts the employee’s continuing ankle and knee condition is related to the alleged January 4, 2000 injury. He testified that both chondromalacia and a Maisonneuve's fracture require a significant injury event. He said that, as there is no mention of a knee problem in the medical records until two and a half years after the initial report of injury, and no mention reported to the treating physician until almost three years later, Dr. Jossee believes the knee condition is not related to the January 4, 2000 injury. Particularly, Dr. Joosse noted, there are no complaints of bruising or pain involving the knee in the medical records during this period. 

Viewed in isolation, we find Dr. Joosse’s medical opinion and testimony is sufficient to overcome the presumption. Accordingly, we conclude the employee must prove her claim by a preponderance of the evidence.  

The employee reported to Dr. Gritzka was that her initial injury was "...a fall with the examinee landing on the left side of her knee." Dr. Gritzka commented that this is a rather vague description of what happened. He further commented that, "...it is simply unknowable at this time as to what the facts were with regard to bruising and pain immediately following the accident of 01/04/00 because there is no medical record of bruising and pain in the left knee following that accident." As such, we find Dr. Gritzka did not rule out work as the cause of the employee's knee injury. Moreover, we note Dr. Gritzka found the employee’s work injury to be the cause of her current left ankle and foot condition. Finally, we note the employee’s treating physician, Dr. Tamai, previously opined, and testified in his deposition, that her January 4, 2000 work injury is a substantial factor in her left knee, ankle and foot conditions. 

On the other hand, Dr. Joosse testified that the employee's pre-work injury ankle conditions are the exclusive cause of her current knee and ankle conditions. Dr. Joosse testified that the medical records reflect the employee already had chronic left ankle pain since 1995, leading up to her January 4, 2000 work injury. Based on our review of the record, we find this is not an accurate summary of the medical records. Instead, we find the record reflects the employee reported no left ankle complaints, from summer 1997, due to swelling from excessive walking, until her January 4, 2000 work injury.

Similarly, Dr. Joosse testified, and stated at page 3 of his January 30, 2007 report, that the employee had chronic instability in the left ankle. Yet, we find, the medical records support no finding of the described chronic condition. Moreover, we note that after stating that the employee's work injury did not contribute to her resulting ankle condition, Dr. Joosse then concluded, "It is possible that the chronic ankle instability that was already present in 1995 has been worsened by the January 4, 2000 injury."

Dr. Joosse suggested the employee had not reported knee pain to Dr. Tamai, but on cross examination, Dr. Joosse admitted the medical records reflect she did report knee pain to Dr. Tamai on December 23, 2002. Dr. Joosse also acknowledged, but discounted, the significance of 2002 findings of PA Rogers and Dr. Tamai indicating the employee experienced a medial meniscus tear. 

Instead, Dr. Joosse focused on his conclusion the employee’s Maisonneuve’s fracture proves the employee’s knee condition could not be attributed to the January 2000 injury with the employer because, he said, she experienced an inversion injury and the mechanism of a Maisonneuve’s fracture is an eversion injury. Therefore, he concluded, the fracture must be attributed to her prior injuries.  Nevertheless, the only prior ankle sprain reflected in the medical reports occurred in December 1995, which was also an inversion injury.
 Indeed, Dr. Tamai testified that, prior to the January 2000 work injury, the employee had no history of chronic ankle problems. After the injury, she had pain, burning and swelling and she could not walk on her left leg. Dr. Tamai suspected she had associated RSD, causing diffuse pain over the entire leg. Dr. Tamai testified this might help explain the latent manifestation and diagnosis of her left knee condition.

In sum, we find the employee has proven her claim for foot and ankle treatment by a preponderance of evidence. Nevertheless, as no foot or ankle treatment is pending, we find no associated benefits are due at this time. The more difficult question arises as to whether benefits are due concerning treatment of the employee’s left knee.

We believe Dr. Joosse misunderstood or misinterpreted certain underlying medical facts and reached speculative conclusions concerning the employee’s left knee condition. Specifically, for example, he based his opinion, in part, on the incorrect assumption the employee fell down two flights of stairs in 1995. Accordingly, we discount the probative value of Dr. Joosse’s opinion and testimony as to the knee condition.  

We note Dr. Gritzka did not rule out work as the cause of the employee's knee condition, but could offer no firm opinion. Similarly, the employee’s treating physician, Dr. Tamai, was unable to conclude the employee’s January 4, 2000 work injury is a substantial factor in her left knee condition. Dr. Tamai testified that if the employee had experienced the knee problems she described from the work incident, she should have reported them when she began to walk with full weight bearing, after recovery from the ankle condition. Instead, she proceeded to walk up to five miles, and to operate a summer lawn mowing business. In short, as no medical opinion definitively supports the employee’s claim of work-relatedness, we find the employee cannot prove her claim for workers’ compensation benefits, associated with her knee condition, by a preponderance of the evidence.

Regarding the employee’s entitlement to PPI benefits, she does not dispute that her PPI rating should have been computed based on the $135,000 maximum figure in affect at the time of her injury, resulting in an overpayment of $2,940.00. Nevertheless, she does dispute that the rating should be reduced from 7% to 4%. Based on Dr. Gritzka’s reassessment of her PPI rating, however, we will reduce the PPI award from 7% to 4%, creating an overpayment of an additional $4,050.00. As it appears unlikely the employee will receive any significant additional workers’ compensation benefits, we will grant the employer’s request to offset future payments of compensation at 100% until the overpayment is recovered. AS 23.30.155. 

Based on our review of the record, including our finding the employee is essentially a credible witness, we will not adopt Dr. Gritzka’s interpretation that the employee “glossed over” her history of injuries, such as to find the employee obtained benefits by false and misleading statements. Accordingly, we will deny the employer’s associated petition for an award of attorney fees and costs to pursue recovery under AS 23.30.250.

The employee seeks an award of attorney fees and costs. Nevertheless, the employee has been awarded no benefits in this decision. Accordingly, we find no attorney fees and costs are due, and this claim must be denied, without prejudice. AS 23.30.145.


ORDER

1. 
The employee’s claim for workers’ compensation benefits associated with her foot and ankle condition is found compensable.

2. 
The employee’s claim for workers’ compensation benefits associated with her knee condition is denied and dismissed.

3.
The employer may offset future payments of compensation at 100% in order to recover overpayments of PPI benefits, until the overpayment is recovered.

4.
The employee’s claim for attorney fees and costs is denied at this time.

The employee filed a Petition for Reconsideration, and in AWCB Decision No. 08-0015 (January 22, 2008), the Board reconsidered, in part, and affirmed the December 31, 2007 decision.  On reconsideration the Board found and concluded, in part:
FINDINGS OF FACT AND CONCLUSIONS OF LAW

. . . . 

Based on our review of the proposed changes recommended by the employee, we find reconsideration to modify AWCB Decision No. 07-0381 to reverse the outcome of the case is not required.  First, . . .  Based on our conclusion the alleged knee condition is not compensable, and because Dr. Gritzka reduced his PPI rating to reflect a portion of the impairment attributable to her left knee should be apportioned to her antecedent condition, we find the Decision and Order is not in error.
Next, the employee objects to the accuracy of the first full sentence on page 13 of the Decision and Order, which states: “Instead, she proceeded to walk up to five miles per day, by August of 2000, and to operate a summer lawn mowing business.” Although it is technically correct that the employee walked up to five miles per day on one occasion in 2000, she did not operate the lawn mowing business after 1999. Accordingly, we will strike this sentence from the Decision. Nevertheless, we find this revision does not change the outcome of this case, as Dr. Tamai clearly testified that full weight-bearing would have been enough for symptoms to reoccur, and he described full weight-bearing as including walking around unaided in daily activities. He also noted his opinion was based on his understanding the employee participated in "a five-mile hike," which is consistent with the record in this case.

. . . . 


ORDER

1.  The employee’s petition to reconsider AWCB Decision No. 07-0381 is granted to the extent the first full sentence of page 13 is stricken from the Decision and Order, as reflected above.

2. In all other respects, the employee’s request for reconsideration of AWCB Decision No. 07-0381 is denied, and the original decision is reaffirmed.

FINDINGS OF FACT
Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
In his deposition on September 12, 2007, Dr. Tamai testified the 2007 MRI indicated it was most likely the possible meniscal tear was not likely related to degeneration.
  He noted the 2007 MRI would be very accurate for detecting meniscal tear pathology, but much less accurate in detecting chondral injury or degeneration in a knee.
  Dr. Tamai could not be certain that the employee suffered from an isolated pathology, a mensical tear, without other degenerative problems.
  Consequently, Dr. Tamai indicated he could not say more probably than not that the employee’s work injury was the cause of her knee condition.
  Dr. Tamai indicated that if the employee’s symptoms came from her work injury, they should have started presenting themselves if she had engaged in a five-mile hike in 2000.
 

2.
Jeffrey Zuckerman, M.D., administered a third MRI study of the employee’s left knee on December 15, 2008, diagnosing a possible torn meniscus.

3.
Dr. Tamai wrote a letter “To Whom It May Concern” on December 16, 2008, indicating the new MRI revealed a tear of the medial meniscus involving the posterior horn, without evidence of chondromalacia.
  Dr. Tamai noted this MRI was consistent with the second MRI, performed in 2007, both of which used a 1.5 Tesla magnet.
  Although the first MRI, performed in 2002, showed degenerative signs, that MRI used a weaker, .5 Tesla magnet, and Dr. Tamai indicated he believed the degenerative signs were an artifact of the poorer quality image.
  Dr. Tamai stated he believed the employee’s meniscal tear resulted from work trauma, and not secondary to pre-existing degenerative processes.

4.
The employee filed a Petition for Modification, dated December 23, 2008, asserting the new evidence from the radiology report and Dr. Tamai’s letter show the left knee condition is related to her 2000 work injury, and provide a basis to modify the Board’s December 31, 2007, decision and award medical and time loss benefits for left knee surgery.
 

5.
The employer filed a Petition to Dismiss Petition for Modification, dated January 13, 2009, asserting the new evidence offered by the employee simply provided an MRI and an opinion from Dr. Tamai that substantially restated evidence from a January 2007 MRI and Dr. Tamai’s opinion, as available for the hearing for the December 31, 2007 decision and showed no change of condition or mistake of fact, and provided no basis for modification.
 

I.
PRINCIPLES OF LAW
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers:

The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.
  

Our regulation at 8 AAC 45.150 provides, in part:

(d)
A petition for rehearing or modification based on an alleged mistake of fact  by the board must set out specifically and in detail . . . 


(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if the party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing . . . .  

(e)
A bare allegation of change of condition or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or modification.

In Hodges v. Alaska Constructors,
 the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the Board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.

The Board also applies AS 23.30.130 to changes in condition affecting reemployment benefits and vocational status.
  

II.
ANALYSIS
The employee timely requests modification of the December 31, 2007 decision, under AS 23.30.130(a),
  based on the December 31, 2007 decision footnote, which follows: 

In a post-hearing response to a letter written by the employee’s attorney on October 15, 2007, Dr. Tamai confirmed on October 19, 2007, that if given the opportunity to further investigate the possible issue of a meniscus tear, and any degenerative changes in the employee’s left knee, he would be in a better position to comment on the work-relatedness her left knee condition. In the event the employee is able to further develop this evidence, we may be willing to reconsider or modify this decision, provided any associated petition complies with 8 AAC 45.0508 and AAC 45.150.

The employee presented the December 15, 2008 radiology report, and the December 16, 2008 letter from her treating physician, Dr. Tamai, as new evidence.  

As noted in the December 31, 2007 decision, Dr. Tamai initially provided an opinion that the left knee injury was related to the January 4, 2000 work injury. “In this [June 18, 2003] report, Dr. Tamai notes that ‘chondromalacia changes can be considered to be degenerative in etiology;’ however, he expressed his opinion that the work injury contributed to the employee's current symptoms. . . .  Dr. Tamai indicates in his physical therapy prescription that the diagnosis is left knee degenerative meniscus. In his April 25, 2005 report, Dr. Tamai states that her findings may be consistent with other injuries or pathologies related to her knee as a source of her pain.”  At the time of the September 13, 2007 hearing (for the December 31, 2007 decision), Dr. Tamai, had been unable to conclude the employee’s January 4, 2000 work injury was a substantial factor in her left knee condition.  Dr. Tamai testified that if the employee had experienced the knee problems she described from the work incident, she should have reported them when she began to walk with full weight bearing, after recovery from the ankle condition.

In the December 16, 2008 letter, Dr. Tamai indicates he believed the employee’s meniscal tear resulted from work trauma.  This opinion is reasonably consistent with his deposition testimony and former reports.  His December 16, 2008 letter does not rule out other degenerative conditions in the employee’s knee.  The new evidence provided by the employee essentially duplicates an earlier MRI and restates Dr. Tamai’s opinion, which was fully considered by the Board panel in the December 31, 2007 decision.  The new evidence does not show a mistake of fact by the Board, or a change in the employee’s condition.  

III.
CONCLUSION
The record provides no new, specific evidence showing a change in the employee’s condition or a mistake of fact that could serve as a substantial change to the record, providing a basis to alter the December 31, 2007, decision.  The Board fully considered the record for the December 31, 2007 decision.  The Board concludes the employee has not provided specific facts of a change of condition or mistake of fact to serve as a basis for modification, under AS 23.30.130(a) and 8 AAC 45.150.  


ORDER
The employee’s Petition for Modification of the December 31, 2007 decision, under AS 23.30.130(a), is denied and dismissed.  AWCB Decision No. 07-0381 (December 31, 2007), as reconsidered and affirmed in AWCB Decision No. 08-0015 (January 22, 2008), remains in full force and effect.


Dated at Fairbanks, Alaska this 13 day of November, 2009.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters,






     
Designated Chairman







/s/____________________________                                






Debra G. Norum, Member







/s/____________________________                                






Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Modification in the matter of DIANE M. CLAASSEN employee / applicant; v. FAIRBANKS NORTH STAR BOROUGH & SD, self-insured employer / defendants; Case No. 200001343; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 13, 2009.






/s/












Maureen I. Johnson, Office Assistant II
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� AWCB Decision No. 07-0381


� AS 23.30.095(k).


� In such an instance, where symptoms subside and do not reappear until a subsequent work injury, our Supreme Court has found a claim may be compensable. DeYoung v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000).


� This statement would further support an assertion that a presumption of compensability attached, given the conclusion that pre-existing conditions were aggravated, accelerated or combine with the work injury, so as to make the work injury a substantial factor in the resulting disability. See Burgess Const. Co. v. Smallwood, 632 P.2d 312 at 315-317 (Alaska 1981).


� Dr. Joosse testified he understood this injury to be the result of a fall down two flights of stairs. The employee testified this injury was actually from a fall down two stair steps.


� In a post-hearing response to a letter written by the employee’s attorney on October 15, 2007, Dr. Tamai confirmed on October 19, 2007, that if given the opportunity to further investigate the possible issue of a meniscus tear, and any degenerative changes in the employee’s left knee, he would be in a better position to comment on the work-relatedness her left knee condition. In the event the employee is able to further develop this evidence, we may be willing to reconsider or modify this decision, provided any associated petition complies with 8 AAC 45.0508 and AAC 45.150.


� AWCB Decision No. 07-0381 (December 31, 2007) at 2-14.


� AWCB Decision No. 08-0015 (January 22, 2008) at 11-12.


� In Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003), the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act, AS 44.62.460(e).


� Dr. Tamai dep. at 62.


� Id. at 62-63.


� Id. at 66-67.


� Id. at 63-64.


� Id. at 70-71.


� Dr. Zuckerman radiology report, December 15, 2008.


� Dr. Tamai letter “To Whom It May Concern,” dated December 16, 2008.


� Id.


� Id.


� Id.


� Petition for Modification, December 23, 2008.


� Petition to Dismiss Petition for Modification, filed January 13, 2009.


� 522 P.2d 161 (Alaska 1974).


� 522 P.2d at 168.  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971).


� See Hodges v. Alaska Constructors, 957 P2d 957 (Alaska 1998).


� See, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994). 


� See Hodges v. Alaska Constructors, 957 P2d 957 (Alaska 1998).
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