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ALASKA WORKERS' COMPENSATION BOARD

 P.O. Box 115512
Juneau, Alaska 99811-5512

	JEFFERY L. STAFFORD, 

                                                 Employee,

                                                   Respondent,

v.

PHOENIX LOGGING CO.,

                                                  Employer,

and

ALASKA TIMBER INS. EXCHANGE,

                                                 Insurer,

                                                 Petitioners.

	)
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)
	INTELOCUTORY DECISION AND ORDER

AWCB Case No.  200805482
AWCB Decision No.  09-0172

Filed with AWCB Juneau, Alaska

on November 17, 2009


STATEMENT OF THE CASE

On August 11, 2009, at Juneau, Alaska, the Alaska Workers’ Compensation Board (board) heard on the written record the employer’s April 30, 2009 petition to terminate re-employment benefits, based on the Re-employment Benefits Administrator’s (RBA) April  9, 2009 decision finding the employee had been non-cooperative under AS 23.30.041(n).  In the same decision, the RBA found that the employee remains eligible for re-employment benefits.  Adjuster Kimberley Dean of the Alaska Timber Insurance Exchange (ATIE) filed a Hearing Memorandum in support of the petition.  The employee did file any document responsive to the employer’s petition.  No witnesses testified before the Board.  The record closed on the petition on August 11, 2009.  The record was re-opened on September 30, 2009 to prompt filing personnel at the Alaska Department of Labor & Workforce Development, Division of Workers’ Compensation (“Division”) to search for additional filings from Mr. Stafford.
  The Division reported no additional filings, and the record was re-closed on September 30, 2009.


ISSUE

Shall the employee’s vocational rehabilitation benefits be terminated under AS 23.30.041(g) where the employee has not elected to receive re-employment benefits, and the RBA finds the employee continues to be eligible for re-employment benefits?

FINDINGS OF FACT

1. On April 10, 2008, the employee was injured while working as a choker setter (aka rigging slinger) in logging operations, with diagnosis of a sprain and contusion of the left lower leg and ankle. (4/10/08 Report of Injury (ROI); 4/10/08 K. Richey, MD, Ketchikan General Hospital Emergency Department Note)

2. On May 30, 2008, Magnetic Resonance Imaging (MRI) revealed a bone bruise with an interarticular defect and fluid.  (7/14/08 Walter Fife, MD, Employer’s Independent Medical Evaluation (EIME) Report, at pages 1-2)

3. EIME Dr. Fife opined that: the employee was not medically stable as of July 14, 2008;  medical stability would be reached in approximately 60 days; some permanent partial impairment (PPI) was anticipated;  the employee would not be able to return to heavy duty logging work; and  as of July 14, 2008, the employee was capable light duty work.  (7/14/08 Fife Rep. at pages 7-8)

4. The employee’s treating physician Daniel Garcia, MD agreed with “the majority” of
Dr. Fife’s report, except Dr. Garcia doubted the employee would reach medical stability within 60 days, and doubted the employee had the motivation to perform light duty work given his long history of heavy duty work in the logging industry.  (7/31/08 D. Garcia, MD, Letter to K. Dean, Adjuster)

5. Dr. Garcia was quoted as predicting a 60-70% loss of function in the left ankle upon reaching medical stability, with a 15-20% loss of function of the left leg.  No predicted or final whole person impairment rating was reported.  (8/15/08 Pat Morgan, Senior Vocational Consultant, Rehabilitation & Evaluation Services, Inc., Reemployment Eligibility Evaluation Report, at 1, 4)  

6. Ms. Martin quoted a representative of the employer as stating there was “no light physical demand level work available” for the employee, and recommended the employee be found eligible for re-employment benefits.  (Id. at 1, 5)

7. Ms. Martin noted the employee’s past work within 10 years prior to the injury included work in a medium duty position as a mechanic.  (Id. at 3)

8. On August 20, 2008, the RBA made an entry in the Division’s electronic record for this case that “IR called to note that MD approved Auto Mech w/ mods.  Advised that we viewed those as nullification of prediction.  She was trying to call rehab counselor.” (WC computer system screen capture, printed and filed 9/30/09)

9. On September 11, 2008, the Re-employments Benefits Administrator’s (RBA) designee found the employee eligible for re-employment benefits, and gave the employee notice of the right to elect to receive either re-employment benefits or a job dislocation benefit within 30 days.  The letter recites enclosure of an election form.  (9/11/08 D. Torgerson, RBA designee, Letter to J.L. Stafford)
10. On September 15, 2008, the U.S. Postal Service “green card” was signed indicating receipt of the September 11, 2008 RBA eligibility determination  at the employee’s address of record at Concrete, WA, although signed by a Richard Kucera and not the employee. (U.S.P.S. Form 3811, filed 9/18/08)
11. On October 14, 2008, physical therapist (PT) Eric Wilson opined the employee capable of performing light duty work, with the “potential for further functional capacity gains,” and recommended 4-6 additional weeks of physical therapy.  (10/14/08 Eric Wilson, RPT, Puget Sound Physical Therapy for O.M.A.C.)
12. On February 26, 2009, the employer sought a formal rehabilitation conference before the RBA and requested the RBA to terminate re-employment benefits for non-cooperation under
AS 23.30.041(n), stating that “Mr. Stafford contacted ATIE’s office on January 5, 2009 advising that he had no intentions of going any further with this claim as he was going back to work.  It was requested that he put that in writing for our file and/or advise the AWCB of this.  To this date no such notification has been received.”  (2/26/09 K. Dean, ATIE, Letter to M. Kemberling, RBA)

13. There is no Workers’ Compensation Claim (WCC) on file executed by the employee.

14. On March 5, 2009, the RBA was contacted by the employee, and is quoted as saying that “he [the employee] had just returned from California” and requested another copy of the re-employment benefits election form.  (4/9/09 RBA Memorandum of Decision, at page 3)

15. On March 26, 2009, the RBA held a recorded
 formal rehabilitation conference.  Both parties appeared telephonically at this conference.
 (Id. at 1-2)  

16. The employee acknowledged receipt of the election form that he had requested on March 5, 2009.  The employee stated he had elected the job dislocation benefit, and on March 13, 2009 had mailed the form to the Division’s office in Juneau, but without having it notarized. (Id. at 4)

17. At the March 26, 2009 conference, the employee responded to the employer’s argument for dismissal of re-employment benefits that “I just want to go back to work, that’s all.” (Id.) 

18. The RBA informed the employee that if he completed the form and delivered it to the RBA within fourteen days, he would be “in compliance with the reemployment benefits process once more.” (Id.)

19. The RBA paraphrased that the employee planned to resume work for the employer by May 10, 2009 as a chaser, rather than a choker setter.  (Id. at 5.)

20. The RBA found that the employee had failed to submit the election form to choose either re-employment benefits or the job dislocation benefit.  (Id.)

21. On September 30, 2009, the hearing officer inquired with Division personnel about whether there were any additional filings relating to this case.  No additional filings were discovered.  (9/30/09 E-mail train, R. Briggs, H.O., with Division personnel)

22. There is no record evidence of receiving the re-employment benefits election form signed by the employee in the electronic or paper file maintained by the Division.
23. There is no record evidence that the employee elected to use reemployment benefits.
PRINCIPLES OF LAW

1. The board is a creature of statute and its adjudicative authority must be derived expressly from statute.  Gunter v. Kathy-O-Estates, AWCB 99-0253 at 5 (Dec. 13, 1999), citing Far North Sanitation, Inc. v. Alaska Pub. Util. Comm’n, 825 P.2d 867, 870 (Alaska 1992), citing State, Dep’t of Labor v. Univ. of Alaska, 664 P.2d 575 (Alaska 1983).

2. A “claim” is a “written application for benefits filed with the Board.”  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).  

3. A report of injury is not a “claim.”  Horton v. Nome Native Comm. Ent., AWCB Dec. No. 94-0125, at 4 (May 26, 1994), recon. den., AWCB Dec. No. 94-0139 at 3-4 (June 16, 1994).

4. A claim must be filed before the board can consider dismissal of the benefits sought by the claim.  Horton, supra, AWCB Dec. No. 94-0139, at page 3.

5. Termination of re-employment benefits under AS 23.30.041(n) for non-cooperation is conditioned on the employee’s election to participate in re-employment benefits.
AS 23.30.041(n).

6. An RBA decision that is not supported by substantial evidence is contrary to law and may be vacated as an abuse of discretion. AS 23.30.155(h); AS 23.30.041(o); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

ANALYSIS

In this case, the employee has made no claim for re-employment benefits or a job dislocation benefit, and all the evidence supports the conclusion that the employee has sought instead to return to work.  The most recent medical evidence in the file is that the employee was not medically stable, and that his function would improve with additional physical therapy.  The record is unrebutted that the employee has in fact returned to work, although the precise work is not revealed by the record.  

There is no evidence supporting an application of AS 23.30.041(n), which defines the grounds for termination for non-cooperation “after the employee has elected to participate in reemployment benefits.”  Because there is no evidence supporting a finding or conclusion that the employee has elected “to participate in reemployment benefits,” it was legal error, and therefore an abuse of discretion, for the RBA to make a finding of non-cooperation under AS 23.30.041(n).  

The RBA paraphrased the employee’s statements at the formal conference that he sought to receive the job dislocation benefit.  However, there is no evidence of the Division having received the election form.   AS 23.30.041(g) states that the employee shall file the election form within thirty days of receipt of the notice of eligibility for re-employment benefits, but the statute is silent on the consequences of failure to do so.  AS 23.30.041 is silent on the consequence of an employee’s failure to perfect an intention to elect a job dislocation benefit.  The board lacks jurisdiction to create a remedy where none is provided in the statute.  The board lacks the authority to grant the relief sought by the employer’s petition.  The RBA’s decision that the employee has been non-cooperative is vacated, and the employer’s petition is denied.

The insurer communicated to the Division evidence that the EIME physician had predicted or found the employee capable of returning to work as a mechanic, with modifications.  The documentation of this opinion is not contained in the written record, and is alluded to only in a brief notation of the Division’s electronic record for the case, about a telephone conversation between the insurer and the RBA.  The RBA noted that such evidence would be considered an effective “nullification of the prediction,” which in context means a nullification of the prediction of the employee’s  inability to return to past, relevant work.  If accurately reported, the doctor’s unrebutted opinion would invalidate the employee’s eligibility for re-employment benefits or a job dislocation benefit at this time.  

Although the past work as an auto mechanic was a medium duty position, the finding in the FCE was that the employee was capable of light duty work as of October 2008, with potential for further improvement.  Thus the record suggests that the employee was not medically stable as of October 2008, would not have been ratable for permanent impairment, and may have been ineligible for a job dislocation benefit at that time or later, in any event.  There is no evidence of record that the employee has reached medical stability, nor that he has been rated.  

Because a complete record may reveal the employee is not entitled to an award of a job dislocation benefit, it is premature to deny the job dislocation benefit on the employee’s failure to submit the election form.  An employee cannot make an intelligent, informed election whether to receive the job dislocation benefit in advance of knowing its value to him,
 that is, in advance of being informed by a qualified physician of either: (a) a clear prediction of a whole-person impairment rating, before medical stability has been reached; or (b) a whole-person rating determined after medical stability has been reached.  

Remand is required for the RBA to complete the record with regard to:

· the doctor’s opinion on ability to perform mechanic work;

· what precise work the employee has been doing;

· the predicted whole person rating (if the employee has not yet reached medical stability) by a qualified physician;

· the determined whole-person rating (if medical stability has been achieved) by a qualified physician.

The employee may partially moot this remand by perfecting his expressed willingness to accept the job dislocation benefit.  To do so he must file a signed, notarized election form, preferably with mailing to the Division via certified mail, return receipt requested, or some other method to verify delivery to the Division.  In any event, until the employee reaches medical stability and receives a PPI rating from which the job dislocation benefit may be calculated, the job dislocation benefit may not be paid unless the employee agrees to accept a job dislocation benefit based on a qualified physician’s predicted whole-person impairment rating. 

CONCLUSIONS OF LAW


1.  The RBA erred as a matter of law in finding the employee eligible for re-employment benefits or job dislocation benefits when there is record evidence the employee returned to work, the EIME physician changed his opinion and found the employee capable (with accommodations) of returning to past relevant work performed within 10 years before injury, and in the absence of a finding of permanent impairment and an impairment rating.


2.  The RBA erred as a matter of law in finding “non-cooperation” under AS 23.30.041(n) in the absence of receipt by the Division of an election form by which an employee has expressed the affirmative election to accept re-employment benefits rather than job dislocation benefits.


3.  The board lacks jurisdiction to terminate job dislocation benefits under AS 23.30.041(n), as there is no statutory definition of non-cooperation for an employee’s failure to submit an election form electing to receive job dislocation benefits.


4.  The RBA’s report of decision and record is insufficient to support the RBA’s finding of continuing eligibility for re-employment benefits given the evidence that the EIME physician nullified his prediction of permanent impairment, the medical record is incomplete in lacking evidence of medical stability, a finding of permanent impairment, or a permanent impairment rating.

ORDER

1.  The RBA decision is vacated, and remanded for proceedings consistent with this decision.

2.  The employer’s petition to terminate re-employment benefits is denied.

Dated at Juneau, Alaska on November 17TH, 2009.





ALASKA WORKERS' COMPENSATION BOARD






/S /Robert B. Briggs, Designated Chair






/S/ Richard Behrends, Member






/S/ Michael Notar, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JEFFERY L. STAFFORD employee / petitioner; v. PHOENIX LOGGING CO., employer; ALASKA TIMBER INS. EXCHANGE, insurer / respondents; Case No. 200805482; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on November 17th, 2009.





            Lynda Gillespie, Workers’ Compensation Officer II
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� We take administrative notice that delay sometimes occurs between the receipt of a document by the Division, data entry about the document on the Board’s electronic system, and forwarding of the filing to the paper file.  See, e.g., Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009)(board error to decide merits on demonstrably incomplete record).


� The employer filed two other petitions to dismiss the employee’s re-employment benefits under AS 23.30.041(n) and AS 23.30.095(c).  9/17/08 Petition; 12/17/08 Petition.  Although an affidavit of readiness for hearing (ARH) was filed on one of those petitions, see 10/7/08 ARH (on 9/17/08 Petition), the employer’s representative agreed to delay the setting of a hearing on the 9/17/08 Petition “until the RBA issue is addressed.”  12/17/08 Pre-Hearing Conference (PHC) Summary, at page 1.  The employer continued to not request a hearing date on the 12/17/08 petition “until the RBA determines whether the employee has been non-cooperative.”  2/12/09 PHC Summary, at 1.  The issue as framed in the PHC Summary is “whether or not  to terminate the vocational rehabilitation benefits for non-compliance.”  6/15/09 PHC Summary, at page 1.  There was no evidence or argument submitted on dismissal under AS 23.30.095.


� There is no transcript or duplicate of the conference recording in the record.


� The file shows that earlier pre-hearing conference notices were mailed to the employee at an old address in Concrete, Washington, after the board received record evidence of a change of address to Marblemount, WA.  Compare 10/7/08 ARH and subsequent filings by the employer (noting Marblemount address) with 10/13/09 PHC Notice (sent to Concrete address); 11/18/08 PHC Notice (sent to Concrete address).  The record is unclear as to when the employee moved to the Marblemount address, and we note the 9/11/08 letter from Ms. Torgerson was sent to the Concrete, WA address.  However, because the employee acknowledged receipt of another copy of the election form at the 4/9/09 formal conference with the RBA, and because he received notice of and attended the conference, any potential claim of defective notice to the employee is moot, or was waived. 


� A job dislocation benefit is worth $5,000 if the employee has a 0-14% rating; $8,000 if a 15-29% rating; $13,500 if a 30% or higher rating.  AS 23.30.041(g)(2).
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