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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	VIVIAN L. MATTESON, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

KING CAB,

                               (Uninsured) Employer,

                                                     Defendant.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  198820637
AWCB Decision No. 09-0175 

Filed with AWCB Fairbanks, Alaska

on November 20, 2009


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for medical benefits, temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, and transportation costs, on October 29, 2009, in Fairbanks, Alaska.  The employee represented herself, and President Michael Garrett represented King Cab.  The Board closed the record at the conclusion of the hearing on October 29, 2009.

ISSUES

The employee contended her shoulder condition is related to a 1988 auto accident while driving for King Cab. The employee contended it was always her understanding that she was considered an employee, and that she never signed a contract with King Cab.  The employee contended she was not aware of the extent of her shoulder injury until she underwent an MRI in October 2008, twenty years after the auto accident, and therefore her claim is not time barred.  Finally, she seeks medical benefits, specifically payment for shoulder surgery, TTD from the date of surgery, PPI (when rated), and transportation costs.

The employer contended that cab drivers are considered independent contractors, and he has contested compensability for the accident since the employee filed her report of injury in 1988.  The employer further contended that the employee was fully compensated for her injuries through the settlement with State Farm, the insurer for the at-fault driver, and she should not be permitted to be further compensated under the Workers’ Compensation Act.  Finally, the employer contended the employee’s claim is time barred under AS 23.30.105(a), citing Collins v. Arctic Builders, Inc., and requests that the employee’s claim be denied as untimely.

1.
Is the employee’s claim barred as untimely, under AS 23.30.105(a)?

2.
Are benefits for the employee’s claim barred, under AS 23.30.015(h), by the third party insurance settlement?

3.
Is the employee’s claim barred because she is not an “employee” within the meaning of the Alaska Workers’ Compensation Act?

4.
Is the employee entitled to medical benefits for shoulder surgery, under AS 23.30.095(a)?

5.
Is the employee entitled to TTD benefits for recovery from her shoulder surgery, under AS 23.30.185?

6.
Is the employee entitled to PPI benefits when rated, under AS 23.30.190?

7.
Is the employee entitled to medical transportation costs, under AS 23.30.095(a), 8 AAC 45.082, and 8 AAC 45.084?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1. The employee began to drive a taxicab for King Cab in June 1988.

2. On June 24, 1988, the employee was injured in an auto accident when the cab she was driving was struck by another driver on Fort Wainwright.

3. The employee submitted a report of injury October 11, 1988, stating she injured her neck, back, right shoulder and right hip in the auto accident.

4. In his response on the Report of Injury, King Cab President Michael Garrett stated, “I doubt claim.  She (sic) independent contractor and has a claim through State Farm Ins.”

5. Michael Garrett testified that, at the time of the injury, it was standard business procedure at King Cab to lease cabs to individuals on an independent contractor basis.  The lease agreement each driver signs states that the drivers are considered independent contractors and are therefore ineligible for workers’ compensation.

6. Michael Garrett filed a copy of a "Taxicab Lease Agreement," which provided the company would provide a taxicab, dispatch service, licensing and taxes for the vehicle, repair and maintenance service, public liability insurance, and all supplies except gasoline.  It provided that the employee would provide gasoline, pay the company $90 per day for use of the vehicle, be responsible for negligent damage of the vehicle and for any traffic citations, maintain licenses necessary to operate the vehicle, and keep the vehicle clean.  The agreement specified that the worker was a lessee and not an employee and not eligible for workers’ compensation. The lease was terminable upon notice by either party.  
7. The employee asserted in a written statement on November 18, 1988, and testified at hearing, that she never received a written contract with King Cab, nor was she told that she was considered an independent contractor.

8. The employee was seen on the date of the injury at Fairbanks Memorial Hospital.  An x-ray of the right shoulder was normal.
  Orthopedic Surgeon Kurt Merkel, M.D., diagnosed a myofascial strain syndrome, indicating her recovery may take four to six weeks, or longer.

9. The employee obtained an attorney and received a settlement through State Farm Insurance, the insurer for the driver at fault in the auto accident.  The employee testified at the hearing that she believed the settlement was for $10,000, though she could not recall whether that amount was the total settlement including medical expenses, or only the lump sum payment to her directly. 

10. Michael Garrett never received any medical bills or other claims arising out of the June 24, 1988 auto accident until the employee filed her workers’ compensation claim in October 2008.

11. Michael Garrett believed that the matter had been completely resolved through the settlement with State Farm Insurance.

12. Upon referral from ARNP Dan Miller, on October 16, 2008, the employee underwent an MRI
 of her right shoulder.

13. In his October 24, 2008 report, Orthopedist Brian Hallgarth, M.D., reported that the MRI showed “tendinitis of the supraspinatus, AC joint degenerative joint disease and the typical labral changes,” and stated that he believed the employee suffered from “chronic impingement.”  He gave the employee a steroid injection and advised her to return if the pain returned.  He did not recommend surgery at that time.

14. On October 27, 2008, the employee contacted Dr. Hallgarth’s office and stated that her pain was worse since the October 27, 2008 visit and requested to have the shoulder surgically repaired.

15. On October 28, 2008, Heidi Johnson of Dr. Hallgarth’s office spoke with the employee, who informed Ms. Johnson that the shoulder injury was work related and dated back to 1988.  Surgery was scheduled for November 14, 2008.

16. The employee sought authorization for the surgery from the State of Washington Department of Labor and Industries (L&I), which denied the claim for benefits because the employee was an Alaska worker at the time of the injury and was therefore not covered by the industrial insurance laws of the state of Washington.

17. On November 4, 2008, a contact summary note from Dr. Hallgarth’s office states that the employee’s surgery was cancelled because payment was denied.

18. The employee filed a workers’ compensation claim on November 7, 2008, seeking TTD benefits from June 1988 ongoing; permanent total disability (“PTD”) from June 1988 ongoing; PPI benefits; medical costs and transportation costs; and review of compensation rate.
  The employee amended her claim at an August 12, 2009, prehearing conference, seeking medical costs, TTD from the time of surgery, PPI (when rated), and transportation costs.

I.          EMPLOYER / EMPLOYEE RELATIONSHIP

A.          PRINCIPLES OF LAW
AS 23.30.395 provides in part:

(12) "employee" means an employee employed by an employer as defined in (13) of this section;

(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.

The Alaska Supreme Court adopted the "relative nature of the work" test to determine employee status in Searfus v. Northern Gas Co.,
 and Ostrom V. Alaska Workmen’s Compensation Board. 
  As stated in Searfus, at 969, the "relative nature of the work" test has two parts:

[F]irst, the character of the claimant's work or business; and second, the relationship of the claimant's work or business to the purported employer's business. Larson argues 
consideration  of three factors as to each of these two parts. With reference to the 
character of claimant's work or business the factors are (a) the degree of skill involved; (b) the degree to which it is a separate calling or business; and (c) the extent to which it can be expected to carry its own accident burden.  The relationship to the claimant's work or business to the purported employer's business requires consideration of: (a) the extent to which claimant's work is a regular part of the employer's regular work; (b) whether claimant's work is continuous or intermittent; and 
whether the duration is sufficient to amount to the hiring of continuing services as distinguished from contracting for the completion of the particular job.
Professor Larson in Larson’s Workers’ Compensation Law, notes:

The theory of compensation legislation is that the cost of all industrial accidents should be borne by the consumer as a part of the cost of the product.  It follows that any worker whose services form a regular and continuing part of the cost of that product, and whose method of operation is not such an independent business that it forms in itself a separate route through which own costs of industrial accident can be channeled, is within the presumptive area of intended protection.

Professor Larson also notes:

It is a truism that the name chosen by the parties to describe their relationship is ordinarily of very little importance as against the factual rights and duties they assume.  A plain statement that the parties intend the relationship of independent contractor and not employee is not entirely to be disregarded, however.  In a close case, it may swing the balance by aiding in establishing the true intent of the parties ‑ and, after all, that intent is entitled to considerable respect if it can be accurately ascertained.  As was stressed in the opening sentence of this section , it is quite possible that the worker honestly does not want to be an employee; and paternalism should not be carried so far that the state says to him, "We do not care what you want; we think employee status with compensation protection is better for you.”
 
AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . ."   The Alaska Supreme Court also held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Board has followed the court's rationale, applying the presumption to the question of employee / employer relationships.
  

The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment and employment.
  Once the presumption attaches, substantial evidence must be produced showing the claimed benefits are not due for the work-related injury.
  “Substantial evidence” is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  Once substantial evidence shows the claimed conditions are not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  

B.          ANALYSIS
We find the claimant's testimony concerning her work for the defendant is evidence that she had an employment relationship with him.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to her claim.  Nevertheless, we find the testimony of the defendant, characterizing the respondent's work as that of an independent contractor, is substantial evidence rebutting the presumption.
  Consequently, the respondent must prove her claim by a preponderance of the evidence.
  


In Alaska Pulp Corp. v. United Paperworkers Intern. Union, the Alaska Supreme Court held that before an employee / employer relationship arises for the purpose of workers' compensation, an express or implied contract must exist.
  Such a contract is also necessary for a lent-employee relationship or an emergency employee relationship.
  The formation of a contract requires four express or implied elements: an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration, and an intent to be bound.
  In this case, the evidence is clear that the parties had some form of a contract, but they disagree over whether it created an employee relationship or an independent contractor relationship. 

Although the parties argued a number of legal theories, our regulation at 8 AAC 45.890 requires us to determine employee / employer status under the court-adopted "relative nature of the work test", and provides a number of factors to consider in applying the case law to individual fact situations.  The courts have long used that test to interpret AS 23.30.395(13), and its predecessor statutory provisions.
  

The Alaska Supreme Court discussed the relative nature of the work test in Kroll v. Reeser.
  In that case, the court considered whether Kroll, who was having a rental unit built, was an employer for purposes of workers' compensation in Alaska.  The court applied the "relative nature of the work test. . . . whether [the employee could] reasonably be said to have been engaged in work which was a 'regular part of the employer's regular work'. . . . whether . . . the activity, either by itself or as an element of his rental activities, was a profit making enterprise which ought to bear the cost of injuries incurred in the business, or was the construction's activity simply a cost-cutting shortcut in what was basically a consumptive and not a productive role played by Kroll."
  We have consistently followed the court's rule from Kroll v. Reeser, refusing to find an employee / employer relationship when work is being done on a consumptive basis by workers best understood as independent contractors or separate businesses rather than work performed as a part of the employer's business.
  

The Board addressed the employee status of taxi drivers for this employer in a previous decision: Karlin v. King Cab:
 
In the case before us the record concerning the character of the drivers' work reveals no special skill required for the work of taxi driving and the work is in no way separate from the company's business.  The uncontradicted evidence in the record indicates that taxi drivers would find it difficult or impossible to secure workers' compensation insurance even if they attempt to do so.  We conclude that they cannot be reasonably expected to bear their own accident burden.

The record concerning the relationship of the drivers' work to the company's business shows the driving to be a regular and integral part of the company's services.  The work must be performed continuously by the members of a pool of drivers, and the duration of the work is potentially perpetual.  Although a taxi driver would by the nature of his or her remote location need to exercise a considerable degree of discretion, the record before us contains several examples of the company exercising aright to control the drivers (for example the requirement to purchase gasoline from the company, and to give priority to dispatch calls during busy times).

The director's testimony indicates that he modifies the lease agreement on occasion to suit his economic interest.  This militates against interpreting the lease agreement as a freely negotiated statement of the parties' intent.  We interpret the totally of the evidence and specifically the immediate termination‑upon‑notice provisions of the lease agreement to reduce the status of the worker to an employee‑at‑will.  Under the Searfus test we find the worker to be an employee for purposes of workers' compensation in Alaska.

The “Taxicab Lease Agreement” in the instant case differs from that in Karlin by substituting a flat lease payment of $90 per day instead of the 50 percent of daily fares required by the Karlin lease.
 Nevertheless, the preponderance of the evidence in the record clearly shows the employee worked for the defendant as a driver, performing duties identical to those in Karlin, which the Board found were an employee’s duties.  Based on review of the testimony and documentary record in the instant case, the Board finds the preponderance of the evidence indicates the defendant had a right to control the employee’s dispatch, the employer was free to terminate her work, the employer provided the equipment and facilities.  The claimant was required to provide only limited skills, and provided potentially continuous services.
  
The Board does not find the employee was engaged in what could realistically be considered a separate calling, expected to carry her own accident burden.
  The Board finds the employee’s services were an integral and ongoing part of the employer’s business.
  Based on the documentary record and the testimony from the hearing, the Board finds the employee’s driving was not an independent "profit making enterprise which ought to bear the cost of injuries,"
 but a "regular part of the employer's regular work."
 

C.          CONCLUSION OF LAW
The employee was injured in employment, under AS 23.30.395(12)&(13).

II.
DOES AS 23.30.105(a) BAR THE EMPLOYEE’S CLAIM?


A.          PRINCIPLES OF LAW
AS 23.30.105(a) provides, in part:


The right to compensation for dis​ability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement..., except that if payment of compen​sation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23,30,180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disabili​ty, the injured employee has full right to claim as shall be deter​mined by the board, time limitations notwithstanding.

The Board interprets AS 23.30.105(a) to be a procedural statute of limitations.
  Procedural statutes apply retrospectively to ongoing claims for injuries that occurred prior to the date of the statutory enactment.
    The current version of AS 23.30.105(a),
 as quoted above, is applicable.
  

In Morrison-Knudsen Co. v. Vereen,
 the Alaska Supreme Court found the purpose of this statute of limitations is to insure employers have reasonable, timely opportunity to investigate and defend against claims.
  

In Larson's Worker's Compensation Law, Professor Larson discusses the issues to be con​sidered in determining whether the statute of limitations for filing a workers' compensation claim has begun to run:

The time period for notice of claim does not begin to run until the claimant, as a reason​able person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease.
 

In Collins v. Arctic Builders,
 the Alaska Supreme Court found an employee must have “chargeable knowledge”
 of the "nature of his disability"
 to start the running of the two year period under AS 23.30.105(a).  In Egemo v. Egemo Construction Co.,
 the Court held that the statute of limitations at AS 23.30.105(a) started running only if the injured worker (1) knows of the disability, (2) knows of its relationship to the employment, and (3) must actually be disabled from work.
  The Court also held that a claim is not “ripe,” requiring filing under AS 23.30.105(a) until the work injury causes wage loss.
  It is the “inability to earn wages because of a work-related injury” that triggers the running of AS 23.30.105(a).
  Additionally, in Leslie Cutting Inc. v. Bateman,
 the Alaska Supreme Court clarified that when an injured worker believed a condition was controlled by medication, the statute of limitations at AS 23.30.105(a) started running only when the worker discovered the treatment no longer controlled the disability;
 “the mere awareness of the disability’s full physical effects is not sufficient” to trigger the statute.

In Egemo, the Court noted that the timeliness requirements for medical benefit claims are governed by AS 23.30.095(a).
  Based on the same rationale, the Board has long recognized that AS 23.30.105(a) applies to compensation for disability, and does not bar claims for medical benefits.
 

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.
  AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we construe the term "claim" similarly in the context of both AS 23.30.105 (a statute of limitations for filing claims) and AS 23.30.110(c) (a "no‑progress" rule).
   AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  8 AAC 45.050(a) provides for commencing proceedings "by filing a written claim or petition."  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
  Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  

B.          ANALYSIS
In the instant case, the employee is specifically requesting medical benefits, medical transportation costs, and PPI benefits, none of which are claims for “disability.”  In accord with the Court’s ruling in Egemo, and the plain wording in AS 23.30,105(a), we find AS 23.30.105(a) does not apply to these three claims. 
In Morrison-Knudsen Co. v. Vereen,
 the Alaska Supreme Court found the purpose of this statute is to insure employers have reasonable, timely opportunity to investigate and defend against claims.
  We first note the employer was aware of and able to investigate the employee's accident, the employee’s medical condition, and the potential claim for benefits since the time of the accident.  As a practical matter, this partially addresses the purpose of AS 23.30.105(a).
  

The only claim of the employee to which AS 23.30.105(a) could potentially apply is her claim for TTD benefits during the period of recovery from her requested shoulder surgery.  The Board finds the employee’s operable shoulder condition is a latent defect, under AS 23.30.105(a).  Based on the preponderance of the evidence in the record, the Board finds the employee received chargeable knowledge of her operable shoulder condition in the MRI report of October 24, 2008.  The employee filed a claim for the surgery and its attendant TTD benefits on November 7, 2008.  The  claim was filed within the two-year limit of AS 23.30.105(a), and was timely. 

C.          CONCLUSION OF LAW
The employee’s claim is not barred by AS 23.30.105(a).

II.
DOES THE THIRD PARTY SETTLEMENT BAR THE EMPLOYEE’S CLAIM UNDER AS 23.30.015(h)?


A.          PRINCIPLES OF LAW
AS 23.30.015, Compensation where third parties are liable, provides, in part, as follows:

(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person. 

. . . .
(f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter. 

(g) If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A) - (C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.  If the employer is allocated a percentage of fault under AS 09.17.080, the amount due the employer under this subsection shall be reduced by an amount equal to the employer's equitable share of damages assessed under AS 09-17.080(c). 

(h) If compromise with a third person is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval. 

The courts have long recognized an employer’s right to protect its lien interest.  In Johnson v. Standard Oil Co.,
 the territorial court held that a workers’ compensation carrier is entitled to intervene in third party actions to protect its lien.

In Forest v. Safeway Stores, Inc.,
 the Alaska Supreme Court reversed the Board’s dismissal of the employee’s entire claim, when, without the employer’s permission, the employee settled a malpractice suit against a surgeon whose treatment may have aggravated the work injury.  The Court held that the workers’ compensation carrier is entitled to a credit when a third party may be liable to pay damages for an employee’s injury.  Nevertheless, the carrier’s rights and interest are limited to the extent of its lien only.  The Court held:

The clear purpose of this section is to allow employees to seek damages from third-party tortfeasors without jeopardizing their compensation while, at the same time, allowing employers to share in damage awards up to the limit of their exposure under workers’ compensation law…employers are entitled to reimbursement under AS 23.30.015 for compensation paid for injuries caused by a physician’s negligence committed while treating a compensable injury. . . .  However, under AS 23.30.015(a), Safeway’s interest in the third party claim only extended to Dr. Joosse’s negligent aggravation, if any, of the original work-related injury.  The Board erred in interpreting AS 23.30.015(h) in isolation.  The notice and forfeiture provision ensures that an employer’s dependent interest in the employee’s third party claim is not compromised without the employer’s written consent.

In Stone v. Fluid Air Components,
 the Alaska Supreme Court held that the workers’ compensation carrier is entitled to credit it its lien under AS 23.30.015(h) for the present value of future workers’ compensation benefits, as determined by the Board.  

On a related topic, in Estate of Cowart v. Nicklos Drilling Co.,
 the Supreme Court affirmed the Fifth Circuit's decision interpreting section 33(g)(1) of the Longshore and Harbor Workers' Act.  The Fifth Circuit ruled it was immaterial whether the employee was receiving benefits at the time of the third-party settlement, since the employee became a "person entitled to compensation" at the moment the right to recovery vested.  This is consistent with the Board’s interpretation of similar wording in AS 23.30.015(h), in Larson v. Litwin Corp. et al.,
 which found a lien applicable, whether or not compensation payments had been actually paid or awarded.
     

B.          ANALYSIS
In the instant case, the record is clear that the employer was fully aware of the third party insurance settlement, noting it on the employee’s Report of Injury or Illness form, and indicating the settlement provided her full recovery.  The Board interprets this as the employer’s approval of the settlement.  

The language of AS 23.30.015(h) is unambiguous: An employer’s liability for workers’ compensation benefits is barred only if the third party settlement is (1) less than the amount of the employer’s lien, and (2) made without the employer’s consent.  Accordingly, the Board must decline the employer’s request to dismiss the employee’s claim under AS 23.30.015(h).   Nevertheless, under AS 23.30.015(g) the employer enjoys a credit against any possible benefits that may arise for the employee under the Alaska Workers’ Compensation Act, up to the amount of the third party settlement.
  

The employee testified at the hearing that she believed the settlement was for $10,000, though she could not recall whether that amount was the total settlement including medical expenses, or only the lump sum payment to her directly.  The employer has a credit against any benefits claimed by the employee up to the amount of the settlement.  Because the amount of credit retained by the employer cannot be determined on the present record, the Board will refer this issue and the parties to a prehearing conference with the Board Designee to attempt to discover the amount of the third party settlement, and the Board will retain jurisdiction over this matter to determine if any possible benefits are, or are not, payable under AS 23.30.015(g). 

C.          CONCLUSIONS OF LAW
The employee’s claim is not barred by AS 23.30.015(h).  The employer has a credit against any claimed benefits, up to the amount of the third party settlement, under AS 23.30.015(g).

III.
MEDICAL BENEFITS, AND TRANSPORTATION, PPI BENEFITS
Because the amount of the settlement and credit lien under AS 23.30.015(g) has not yet been determined, the possible award of these benefits cannot be addressed, as yet.  The Board notes there is a paucity of medical records, or other records, related to the employee’s shoulder condition.  The Board will retain jurisdiction over the employee’s claims for these benefits, and refer the parties to the prehearing conference with the Board Designee.  The Board requests its Designee to assist the parties in developing the relevant record for consideration of these claims.

IV.
COMPLETION OF THE RECORD

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.065 provides, in part:

Prehearings (a)  . . . the board or designee will exercise discretion directing the parties or their representatives to appear for a prehearing.  At the prehearing, the board or designee will exercise discretion in making determinations on


(1) identifying and simplifying issues …

 (e) The board or designee may set a hearing date at the time of the prehearing . . . .

Additionally, our regulation at 8 AAC 45.050(e) provides for amendments to pleadings, including claims.
  That regulation specifically provides that amendments will relate back to the claim for the “occurrence” out of which the benefit arose.  

Additionally, the Alaska Supreme Court’s recent decision in Bohlmann v. Alaska Construction and Engineering, Inc.,
 elaborated on the Board’s duty to inform unrepresented workers how to pursue their right to compensation: 

In Richard v. Fireman's Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation. . . .  By attempting at that conference to amend his June 2005 claim to include a claim for compensation rate adjustment, Bohlmann manifested an intent to prosecute the rate adjustment claim. . . .  Given AC & E's incorrect statement about the timeliness of the rate adjustment claim and Bohlmann's request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred. . . .  Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC & E's representation that the claim was time barred. Its failure to recognize that it had to do so in this case was an abuse of discretion. . . . Correcting AC & E's misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other. . . .  Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed.  This is the appropriate remedy because the board's finding that Bohlmann “had proved himself capable of filing claims and petitions even absent having counsel” is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him.  [Footnotes omitted]
 

The Court’s holding in Bohlmann was restating its long standing requirements from Richard v. Fireman’s Fund Insurance, Co.,
 which instructed: “a workmen's compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”

B.          ANALYSIS
Under AS 23.30.135(a) and AS 23.30.155(h) the Board has the responsibility to ascertain the rights of the parties in the ongoing administering and adjudication of all claims under the Alaska Workers’ Compensation Act.  As noted above, the amount of the employee’s third party settlement, and the employer’s credit lien under AS 23.30.015(g), is not defined in the record.  As also noted above, there is little evidence  relevant to the medical condition of the employee’s shoulder.

Based on the record, the Board finds the parties do not understand the operation of the offset provisions of AS 23.30.015(g), or the interaction of that provision with potential entitlement to benefits under AS 23.30.095, AS 23.30.185, and AS 23.30.190.

In accord with the Board’s duties under AS 23.30.135(a) and AS 23.30.155(h), and with Court’s instructions in Bohlmann and Richard, the Board will direct its Designee to conduct a prehearing conference with the parties, under 8 AAC 45.065, in order assist and direct the parties in determining the amount of the employee’s third party insurance settlement from 1988, and in discovering medical and other records relevant to the medical condition of the employee’s shoulder, and relevant to the benefits she claims.  The Board Designee is directed to fully inform the parties in the prehearing conference concerning the procedural and substantive aspects of AS 23.30.015(g), AS 23.30.095, AS 23.30.185, and AS 23.30.190, and any other sections of the Alaska Workers’ Compensation Act relevant to the circumstances of the employee’s claim.  Once the Board Designee has developed the record as request, the Board Designee will issue a Prehearing Conference Summary, and reschedule the hearing on the employee’s claims.  The Board Designee will determine whether any additional testimony, argument, or written briefing will be needed by the parties in our reconvened hearing.  The Board will retain jurisdiction over the issues of the employee’s claim, pending the reconvening of the hearing.

C.          CONCLUSIONS OF LAW
The parties will attend a prehearing conference with the Board Designee, under 8 AAC 45.065, in accord with the terms of this decision.  The Board will retain jurisdiction over the employee’s claim, under AS 23.30.135(a) and AS 23.30.155(h), pending the reconvening of the hearing.

ORDER
1.
The employee’s claims are not barred under AS 23.30.105(a).

2.
The employee’s claims are not barred, under AS 23.30.015(h), by the third party insurance settlement.

3.
The employer has a credit, under AS 23.30.015(g), against any benefits potentially due the employee, up to the amount of the third party insurance settlement.

4.
The Board Designee will conduct a prehearing conference with the parties, under AS 23.30.135(a), AS 23.30.155(h), and 8 AAC 45.065, in order to assist and direct the parties in determining the amount of the employee’s third party insurance settlement from 1988, and in discovering medical and other records relevant to the medical condition of the employee’s shoulder, and relevant to the benefits she claims.  The Board Designee will fully inform the parties concerning AS 23.30.015(g), AS 23.30.095(a), AS 23.30.185, AS 23.30.190, and any other sections of the Alaska Workers’ Compensation Act relevant to the employee’s circumstances and necessary to determining and defining her claim.

5.
When the record has been developed, the Board directs its Designee to reschedule the hearing on the employee’s claims.  The Board Designee shall determine whether any additional testimony, argument, or written briefing will be needed by the parties in the reconvened hearing.  

6.
The Board retains jurisdiction over the employee’s claims, pending the reconvening of the hearing.

Dated at Fairbanks, Alaska on November 20, 2009.
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Damian J. Thomas, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of VIVIAN L. MATTESON employee / applicant; v. KING CAB, uninsured employer / defendant; Case No. 198820637; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on November 20, 2009.






Victoria J. Zalewski, Workers’ Comp Technician
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� In Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003), the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act, AS 44.62.460(e).


� Michael Garrett hearing testimony, October 29, 2009.


� Vivian Matteson hearing testimony, October 29, 2009; Report of Occupational Injury or Illness, dated October 11, 1988.


� Report of Occupational Injury or Illness, dated October 11, 1988.


� Report of Occupational Injury or Illness, dated October 11, 1988.


� Garrett hearing testimony, October 29, 2009; sample Taxicab Lease Agreement, Attachment B to ER’s Hearing Brief, filed October 27, 2009.


� Letter to AWCB from Vivian Matteson, dated November 18, 1988; hearing testimony, October 29, 2009.


� Radiographic report of Dr. Fellows, June 24, 1988.


� Dr. Merkel medical note, October 11, 1988.


� Matteson hearing testimony, October 29, 2009.


� Garrett hearing testimony, October 29, 2009.


� Garrett hearing testimony, October 29, 2009.


� Magnetic resonance imaging study.


� Dr. Shaffer medical report, October 16, 2008.


� Dr. Hallgarth medical report, October 24, 2008.


� Dr. Hallgarth telephone contact summary, October 27, 2008.


� Dr. Hallgarth, telephone contact summary, October 28, 2008.


� State of Washington, Dept. of Labor and Industries Notice of Decision, dated October 30, 2008.


� Dr. Hallgarth, telephone contact summary, November 4, 2008.


� Workers’ Compensation Claim, dated November 7, 2008.


� Prehearing Conference Summary, dated August 12, 2009.


� See also 8 AAC 45.890.


� 472 P. 2d   966 (Alaska 1970).


� 511 p. 2d 1061 (Alaska 1973).  


� L & A. Larson, Larson’s Workers’ Compensation Law, §60.05(1) (rev. 2007), at p. 60-10.


� Id. at §63.03, at pp. 63-6&7.


� 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


� See Gaede v. Saunders, AWCB Decision No. 00-0197 (June 7, 2000), aff’d 53 P.3d 1126 (Alaska 2002); Smith v. Molly Ann Phenix, AWCB Decision No. 98-0207 (August 11, 1998); Buswell v. New Hope Ministries, AWCB Decision No. 96-0012 (January 5, 1996).  But see Malone v. Lake and Peninsula Borough School District, AWCB Decision No. 95-0337 (December 7, 1995).  


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� Burgess Const. Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980); see also DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


� Veco v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).   


� Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d at 757; DeYonge v. NANA/Marriott, 1 P.3d at 96; Grainger v. Alaska Workers' Compensation Board, 805 P.2d at 977.


� Meek, 914 P.2d at 1280.  


� 791 P.2d 1008, 1010 (Alaska 1990); Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989)).  


� Ruble v. Arctic General, Inc. 598 P.2d at 97, 98; Williamson v. Saltery Lake Lodge, AWCB Decision No. 02-0212 at 15, 20.


� Id.  See also Hall v. Add�Ventures, Ltd., 695 P.2d 1081, 1087 n. 9 (Alaska 1985).   


� See Searfus v. Northern Gas Co., 472 P.2d 966 (Alaska 1970).  


� 655 P.2d 753 (Alaska 1982).


� Id. at 4-6. 


� See, e.g,. Shepard v. Heber, AWCB Decision No. 04-0028 (February 3, 2004); Binder v. Ken Dolovitch, AWCB Decision No. 96-0120 (March 22, 1996); Ihde v. Nova Property Management, AWCB No. 94-0300 (November 23, 1994); and Goodman v. C.R. Lewis & Company, AWCB No. 93-0008 (January 14, 1993).  


� AWCB Decision No. 88-0353 (December 16, 1988).


� Id. at 4-6.


� Id. at 1-2.


� See 8 AAC 45.890.


� Id.


� Id.


� Id.


� Kroll v. Reeser, 655 P.2d at 757; see also Shepard v. Heber, AWCB Decision No. 04-0028 (February 3, 2004).


� See, e.g., Hayes v. FNSB, AWCB Decision No. 98-0236 (September 10, 1998).


� See Pan Alaska Trucking, Inc. v. Crouch, 773 P.2d 947, 949 (Alaska 1989).


� Effective July 1, 2000.


� See,  Hayes v. FNSB, AWCB Decision No. 98-0236 at 6.


� 414 P.2d 536 (Alaska 1966).


� Id., at 538.


� 7 Arthur Larson & Lex Larson, Larson's Worker's Compensation Law § 126.05[1], at 126-18 (2001).


� 33 P.3d 1286 (Alaska 2001).  


� Id., at 4.


� Id., at 3.


� 998 P.2d 434 (Alaska 2000).


� Id. at 441.


� Id. at 439.


� Id, at 439 & footnote 20.


� 833 P.2d at 694.


� Id.


� Id.


� Id., at 439 & footnote 23.


� See, e.g., Rushing v. Alaska Environmental Supply, AWCB Decision No. 03-0306 (December 24, 2003); Barron v. Sourdough Express, Inc., AWCB Decision No.  01- 0249 at 6;  Hayes v. FNSB, AWCB Decision No. 98-0236 at 3.


� 814 P.2d 1369 (Alaska 1991).


� 7 Arthur Larson & Lex K. Larson, Workers' Compensation Law, Sec. 126.13[4], at 126-81 (2002). 


� See Blaylock v. Steel Engineering and Erection, AWCB No. 88�0016 (January 29, 1988); Thornton v. North Star Stevedoring, AWCB No. 87�0127 (June 9, 1987).


� 8 AAC 45.050(b)(1).


� 414 P.2d 536 (Alaska 1966).


� Id., at 538.


� Id.


� 30 F.R.D. 329 (D. Alaska 1962).


� 830 P.2d 778 (Alaska 1992).


� Id. at 781-782.


� 990 P.2d 621 (Alaska 1999).


� 505 U.S. 469, 112 S. Ct. 2589 (1992).


� AWCB Decision No. 87�0036 (February 2, 1987).  


� Id. at 13.


� See also Robinson v. Ketchikan Credit Bureau, AWCB Decision No. 08-0007 (January 3, 2008).


� See, 8 AAC 45.050(b)(1)&(e).


� 205 P.3d 316 (Alaska 2009)


� Id. at 319-321.  


� 384 P.2d 455 (Alaska 1963)


� Id. at 449.
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