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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	WILLARD L. HARRIS, 

                                                  Employee, 

                                                    Applicant,

                                                   v. 

M-K RIVERS,

                                                  Employer,

                                                   and 

ACE INDEMNITY INSURANCE CO.,

                                                  Insurer,

                                                    Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  198102824
AWCB Decision No.  09- 0176
Filed with AWCB Anchorage, Alaska

on November 24, 2009


Employer’s Petition to Compel and Employee’s Worker’s Compensation Claim were heard July 2, 2009, in Anchorage, Alaska.  Attorney Mark Choate represented Willard Harris (Employee).  Attorney Rick Wagg represented M-K Rivers and its insurer ACE Indemnity (Employer).  At hearing, Employer objected to admissibility of documents included in “Employee/Claimant’s Exhibit List” dated June 11, 2009, because it was filed by mail on June 11, 2009, but not received and thus not actually “filed” until June 15, 2009.  Employer argued it had to be physically filed no later than June 11, 2009 to be admissible.  Employee averred he previously served all the exhibits included in the notebook, with exception of photographs, which he could authenticate at hearing, on Employer attached to a letter dated June 16, 2008, and therefore the material was admissible.  Because the documents had been served on Employer in 2008, timely served again on June 11, 2009, Employer stipulated to the photographs, and the several-day delay in filing did not prejudice Employer and would not otherwise affect the outcome, “Employee/Claimant’s Exhibit List” and exhibits were admitted into evidence at hearing.

Employer objected to proposed witness Ted Smith’s testimony because he was not listed on either Employee’s witness list or the controlling prehearing conference summary dated May 1, 2009.  Employee offered Mr. Smith’s testimony in support of alternative medicine to treat his symptoms.  Mr. Smith’s testimony was excluded as unduly repetitious,
 since numerous witnesses prescribed and explained alternative medicine vis-à-vis Employee’s case, and Employer had withdrawn its controversion to those treatments.  
Employee’s witnesses included: Willard Harris (deposition and live); Parvez Fatteh, M.D. (deposition); Yenjean Hwang, M.D. (deposition and telephonic); David Levinson, M.D.; Liz Lipski, PhD; Andrew Ross, M.D. (telephonic); and Stuart Gilfillan.  Employer’s witness was Patricia Mackay.  The record was left open until July 7, 2009, to receive the parties’ written closing arguments, and closed when arguments were received on July 7, 2009.  


ISSUES
On its Petition to compel discovery of Employee’s past care attendants, Employer contends Employee failed to timely respond to a prehearing discovery order and, when he eventually responded, Employee’s responses were “inadequate and incomplete.”  Employer contends Employee should be compelled to fully comply with the Workers’ Compensation Officer’s prehearing conference order compelling discovery responses (Employer’s Hearing Brief dated June 25, 2009).  Employee contends he provided everything readily available but agreed to try to find additional names and addresses of his attendants as far back as he can (Harris; Employee’s oral arguments).  

1)   Shall Employee be compelled to respond more fully to Employer’s Petition to Compel discovery?

On his claim’s merits, Employee contends Employer improperly interfered with his health management and micromanaged his care through controversions limiting some care, eliminating other treatment, and denying several requests he characterizes as health-care related.  Employee contends after discovery, Employer “gave up” and withdrew its controversions, which he contends were not in good-faith and were “frivolous.”  As a result, Employee contends his health and life quality deteriorated, resulting in serious skin lesions, bone infections, and hospitalizations.  Accordingly, Employee contends Employer should be ordered to not “unilaterally” controvert any future benefits to prevent “compromise, reduction or denial of prescribed treatment,” without prior Board approval (Claimant’s Hearing Brief dated June 23, 2009).  

Employee contends he needs a resistance exercise training machine at home for upper extremity strengthening, and suggests a “free motion” machine would best suit the need.  He also contends he needs supervision from a trained physical therapist to implement home strength training.  

Employee contends his request for “administrative costs” includes expenses related to his constant vigilance maintaining and managing his complex healthcare regimen, and is covered under AS 23.30.095 as medical-related.  He contends his request for “heating and cooling” assistance, including purchasing and installing a central air-conditioning system and insulation, is not related to his living environment but is a medical cost associated with his physical inability to regulate his body temperature, and thus not waived under any prior Compromise and Release (C & R).  Lastly, Employee contends he is entitled to a penalty for frivolous controversions, interest on all benefits, actual, reasonable attorney’s fees, and costs (Employee’s oral arguments; Closing Brief dated July 7, 2009).

By contrast, Employer contends after discovery depositions it “reconsidered” its controversions and “for the most part” withdrew them effective June 12, 2009.  Employer contends its controversions were neither unfair nor frivolous because they were based on an Employer’s Medical Evaluator’s (EME) opinion and written reports.  Employer further contends the only remaining benefits in dispute, to which it argues Employee is not entitled, include: 1) “administrative costs” including expenses not specifically reimbursable under the Act or regulations; 2) “occupational therapy” unless Employer receives a written request from Employee’s doctor; 3) “dentistry” because there is no medical documentation showing necessity; 4) “orthotic devices” because there is no medical documentation showing necessity; 5) “transportation expenses” because they were waived in a prior C & R; 6) “heating and cooling expenses” because they were waived in a prior C & R; and lastly 7) unreasonable or unnecessary Employee attorney fees and costs (Employer’s Hearing Brief dated June 25, 2009).  It contends there is no prescription in the record for a specific resistance exercise device, much less a “free motion machine,” so it is not required to provide one unless and until a specific prescription is provided (Employer’s hearing arguments).

2)   Is Employee entitled to an order preventing Employer’s unilateral controversion of future benefits?

3)   Is Employee entitled to administrative costs?

4)   Is Employee entitled to occupational therapy?

5)   Is Employee entitled to dentistry? 

6)   Is Employee entitled to orthotic devices?

7)   Is Employee entitled to transportation expenses?

8)   Is Employee entitled to heating and cooling expenses?

9)   Is Employee entitled to a resistance training exercise device and related supervised training?

10)   Were Employer’s controversions in bad faith, unfair or frivolous?

11)   Is Employee entitled to a penalty?

12)   Is Employee entitled to interest?

13)   What is an appropriate award of actual attorney’s fees and costs for Employee?


FINDINGS OF FACT

The following factual findings are either undisputed or established in light of the entire, relevant record by a preponderance of the evidence:

1)   On October 8, 1976, Employee was seriously injured when his flat-bed truck left the Richardson Highway and rolled down a steep, rocky embankment (Report of Occupational Injury or Illness dated October 10, 1976).  As a result of spinal cord injuries from this accident, Employee immediately became a flaccid paraplegic (Donald R. Silverman, M.D., report dated February 22, 1978 at 1).  Employee has been wheelchair-bound since his injury (id. at 2-4).  

2)   Since 1978, Employee complained of inability to moderate his body temperature attributed medically to the “loss of normal temperature regulation as a result of spinal cord injury” (id. at 4).   

3)   On August 16, 1991, a Partial Settlement Agreement, also commonly known as a partial “Compromise and Release” (C & R) was approved (1991 C & R).  The parties agreed Employee’s entitlement to future medical benefits under the Act was not waived by their settlement (id. at 5).  The parties agreed Employee suffers from “multiple complications” related to his injury, resultant paraplegia, and its sequelae (id. at 2).  

4)   It was known at least as early as 1992 that Employee’s bed apparatus weighed “1.5 tons” (Robert Nicol, Registered Architect, report dated March 18, 1992).

5)   On September 7, 1993, another partial C & R was approved (1993 C & R).  By its terms, this partial C & R was intended to partially resolve claims for injuries or aggravations to Employee’s spinal cord and resolve then pending disputes over among other things “transportation expenses” (id. at 2).  Employee argued Employer should purchase him a new vehicle, specifically a wheelchair-accessible van (id. at 4).  To resolve these disputes, Employer paid Employee $55,000.00, $40,000.00 of which was for purchasing and modifying a van (id. at 5). 

6)   In exchange, Employee waived his right to past, present or “future transportation costs” including but not limited to expenses for “purchase or modification of vehicles,” “mileage,” “emergency transportation” except when required to travel from inpatient hospitalization for testing or transfer to another hospital for inpatient admission, and “traveling companion” costs (id.).  Employee did not otherwise waive his right to future medical benefits (id.).  

7)   In 1993 and 1994, the parties contested numerous issues relevant to the instant claim, including: Employer provided, new “handicap accessible” housing of from 2,200 to 2,400 square feet including a larger living room, dining room, and bedroom, live-in attendant bedroom and bath, “handicap accessible” bathroom, shower and bathtub, larger kitchen, a family room, exercise area, storage and laundry area, widened hallways and doorways, new outside entry ramp, emergency egress ramp; a custom designed, ceiling mounted parallel bar with adjustable trapeze grip, occupational therapy table, manual wheelchair, electric wheelchair, cushions, and commode chair; orthotic consultation; physical therapy; gurney cushion; and costs of house maintenance, painting, lawn service, floor and ramp repair, security systems, moving and rental costs (see for example Employee’s October 1, 1993 Claim, and October 14, 1994 letter from Michael J. Jensen to Richard Dixon, M.D., setting forth various disputes).  Heating and cooling devices or costs were not among the claimed or disputed issues (id.)
8)   On April 17, 1996, a third, partial C & R intended to resolve the disputed issues was approved, which stated in relevant part:

For the purpose of Compromise and Release, . . .  the parties hereby submit to the Alaska Workers’ Compensation Board the following agreed statements of fact and, based thereon, settle all claims and disputes between the parties related to purchase or maintenance of electric/motorized wheelchairs, occupational therapy tables or evaluations for same, and any and all past, present or future housing/dwelling expenses, including modifications (interior or exterior),  purchases, rentals, evaluations, or housing space related expenses of any kind, as follows:

. . .

There have been two prior compromise and releases submitted to and approved by the board in this matter.  One on August 16, 1991, and one on September 7, 1993, which partially resolved the employee’s claim.  The terms of those compromise and releases are incorporated in this agreement as if fully set forth herein. . . .  This Compromise and Release is intended to partially resolve medical claims for injuries or aggravations to employee’s spinal cord injury.  Specifically, this agreement will resolve pending disputes over electric/motorized wheelchairs, and attorney fees and costs.

. . . 

There is a bona fide dispute between the parties.  It is the position of the employee that due to his significant medical problems he requires either substantial modifications to his current house, or the employer/carrier should be required to purchase him a new, more suitable house.  He is currently living in an 850 square foot home which he believes has major deficiencies and requires modifications to make it a safe environment, including ramp and sidewalk repair, emergency fire/earthquake escape system, additional storage for medical supplies and equipment, modification of bathroom and kitchen for personal access on his own, and a ceiling mounted grab bar, modifications in the bedroom including a significant addition, and modifications of doorways and hallways.  In the alternative, he asserts that he is entitled to a new, larger residence for easy accessibility in a wheelchair.  The employee has estimated that he would require a house of approximately 2200 square feet to meet his needs.

The employee also asserts that the purchase and maintenance of an electric/motorized wheelchair would be a reasonable and necessary medical expense.  He further asserts that he is entitled to a $1200.00 home evaluation for an occupational therapy table, and that he is then entitled to a custom designed occupational therapy table. . . .

On the other hand, it is the position of the employer and its workers’ compensation carrier that many of the defects in the employee’s home about which he complains were present and obvious in the house when the employee selected and purchased his home in the early 1980’s.  As the employee was already wheelchair bound at the time he purchased the home, the defects that existed would not then be the obligation of the carrier to fix.  In addition, it is the carrier’s position that any home modifications that are to be performed would only be required if they are a reasonable and necessary medical expense.  The carrier asserts that this would only require modification of doorways and hallways to facilitate the employee’s ability to move around the house without the assistance of an attendant, and repair or replacement of the ramps into the house to facilitate ingress and egress.  The carrier asserts that other modifications that may be desirable, such as renovation of the bathroom and kitchen, are not medical necessities due to the fact that the employer/carrier pays (sic) the employee an amount sufficient to obtain 16 hours per day of attendant care.  Certain modifications which might be necessary without that level of attendant care are not necessary because of it. . . .

. . .

It is further the position of the employer/carrier that the purchase of an electric/motorized wheelchair is not a medical necessity, as reflected in the testimony and reports of Drs. Dixon and Wilmot.  The employer and carrier also dispute the need for evaluation for an occupational therapy table.  The purchase of such a table was authorized years ago, and no further evaluations were needed.

COMPROMISE

In order to resolve all past, present, or future disputes between the parties with respect to all housing/home/dwelling/accommodations related expenses of any kind, and any past, present or future disputes related to an electric/motorized wheelchair (including parts and maintenance associated with such a chair) or an occupational therapy table (and any related evaluations) of any kind, penalties, interest, costs, or attorneys fees, the employer and its workers’ compensation carrier will pay the employee the sum of $138,000.00 and in full consideration thereof, the employee accepts said compromise funds in full and final settlement and payment of all medical expenses for electric wheelchairs, occupational therapy tables and evaluations, and all housing modifications or housing/dwelling/home related expenses, which the employee might be presently due or might become due at any time in the future pursuant to the terms and provisions of the Alaska Workers’ Compensation Act.

The parties agree that the employee’s entitlement, if any, to future medical benefits under the Alaska Workers’ Compensation Act (other than for home related expenses, electric/motorized wheelchairs, and occupational therapy tables) is not waived by the terms of this agreement, and that the right of the employer to contest liability for future medical benefits is also not waived by the terms of this agreement. . . . .

. . .

RELEASE

Is the intent of this agreement to compromise all benefits which might be due to the employee for dwelling/housing related expenses of any kind, electric/motorized wheelchairs, occupational therapy tables, and attorney fees and costs pursuant to the terms of the Alaska Workers’ Compensation Act.  To this end and for such purpose, the parties agree that upon approval of this Compromise and Release by the Alaska Workers’ Compensation board and payment of the compromise funds aforesaid in accordance with the provisions of this Compromise and Release, this Compromise and Release shall be enforceable and shall forever discharge liability of the employer and his workers’ compensation carrier to the employee and his heirs, beneficiaries, executors and assigns, for any dwelling/housing related expenses of any kind, electric/motorized wheelchairs or occupational therapy tables which could be due or might be due pursuant to the terms and provisions of the Alaska Workers’ Compensation Act.  The parties agree that future changes in law or change in interpretation of the law governing such payments, benefits or compensation, whether affected by the legislature, Alaska Workers’ Compensation Board, or courts, shall have no effect upon this workers’ compensation claim or this settlement agreement.  It is agreed that the employee’s injuries and disability, including any injuries and disabilities which arose prior to the injury referred to herein, are or may be continuing and progressive in nature and that the nature and extent of said injuries and resulting disability may not be fully known at this time.  By execution of this Compromise and Release, the employee acknowledges his intent to release the employer and its workers’ compensation insurance carrier from any and all liability for the benefits set forth above arising out of or in any way connected with the work-related accident referred to above and any known or as yet undiscovered disabilities, injuries or other damages associated with said accident.  This Compromise and Release shall be effective in discharging the employer and its workers’ compensation carrier of all liability of whatsoever nature for all dwelling/housing related expenses of any kind, electric/motorized wheelchair expenses, and occupational therapy table expenses (emphasis added).

9)   On April 24, 1997, Employee filed another claim, which included: medical costs including diabetes care, “alternative medicine,” penalty on diabetes costs, interest on incurred medical benefits, and attorney’s fees and costs (Claim dated April 24, 1997; see also Prehearing Conference Summary, dated January 23, 1998).

10)   On May 29, 1998, before hearing the parties entered into a stipulation as follows:

COME NOW the parties, by and through their counsel, and stipulate and agree that the issues to be heard by the Alaska Workers’ Compensation Board at the hearing scheduled for May 29, 1998 have been resolved.  The employer and its insurance carrier have agreed to accept responsibility for each claim raised by the April 24, 1997 Application for Adjustment of Claim.  Therefore, a Compromise and Release Agreement is not needed and payment will be made within fourteen days following filing of this stipulation with the Alaska Workers’ Compensation Board.

It is hereby stipulated and agreed as follows:

A. Diabetes Condition -- the employer and its insurance carrier hereby agree that Willard Harris’ diabetes condition is deemed compensable pursuant to the Alaska Workers’ Compensation Act.  The employer and its insurance carrier will accept Willard Harris (sic) diabetes condition and pay for past and continuing diabetes treatment and care pursuant to the Alaska Workers’ Compensation Act.  Further, the employer and its insurance carrier will pay penalty and statutory interest for all past medical costs relating to Willard Harris’ diabetes condition, including prescriptions, treatment and care.

B.   Attendant Care -- pursuant to the insurance carrier’s August 22, 1997 letter, the insurance carrier has already agreed to reimburse Willard Harris for twenty-four hour attendant care effective July 1, 1997, at the rate of $16 per hour.  That rate will remain in effect until January 1, 1999, at which time the hourly rate may be subject to re-negotiation.  At that time each party may seek re-adjustment pursuant to the Alaska Workers’ Compensation Act.  The attendant care at $16 per hour for twenty-four hours per day, will be paid to Willard Harris every two weeks without offset or deduction.  Willard Harris will continue to be responsible for obtaining his attendant care.

C.   Personal Trainer -- The employer and its insurance carrier will provide for a personal trainer if deemed reasonable and necessary pursuant to the Alaska Workers’ Compensation Act.  The employer and its insurance carrier has (sic) authorized the services of a non-medical fitness facility and has stipulated and agreed that such care is appropriate, reasonable and necessary pursuant to the Alaska Workers’ Compensation Act.

D.   Alternative Medicine -- It is agreed that such care including Chinese herbs and acupuncture is not in issue at this time and is left open pursuant to the Alaska Workers’ Compensation Act.

E.   Reimbursement of Non-Medical Costs -- It is agreed that the employer and its insurance carrier will reimburse Willard Harris in an amount not to exceed $650.00 for Dr. Wong’s record review, written report and legal evaluation; telephone calls to counsel; postage, Federal Express and copying charges.  Payment will be made directly to Willard Harris upon presentation of receipts or other proof of payment. . . . (emphasis added).
11)   For many years, Employer paid Employee’s bills related to the above treatments and services (Harris).  

12)   On or about October 22, 2003, Mark Choate entered an appearance as attorney for Employee (Board’s data base).

13)   On October 25, 2006, Nicole Chitnis, M.D., issued an EME report (Dr. Chitnis’ report dated October 25, 2006).  Dr. Chitnis is a physiatrist, and practices “alternative and integrative medicine” (id. at 13).

14)   Employee’s medical course has been “extremely complicated due to multiple serious complications he has developed over the years which include osteomyelitis, extensive heterotopic bone formation, extensive problems with decubitus ulcers, skin care difficulties due to obesity, fixed flexion contractures in his lower extremities, as well as difficulties with bladder infections, upper respiratory infections, pulmonary difficulties and multiple musculoskeletal difficulties” (id. at 7).

15)   On October 25, 2006, Dr. Chitnis noted:

Overall, my impression is that Mr. Harris has maintained a very positive outlook, in spite of numerous difficult situations in the last 30 years and has taken extremely good care of himself.  He has learned a lot about his condition and how to best take care of it, and he makes sure that he finds the right people to take care of him.

He has surrounded himself with good caretakers.  His primary physician is Dr. Ross who maintains his internal medicine issues.  Dr. Lauten follows him for physiatry issues.  He has appropriate sources lined up to meet equipment needs such as wheelchair, cushions, beds, mattresses etc.

Additionally he has help from not just his personal live-in attendants at home, but physical therapists, physical aide, physical therapy assistants, occupational therapist, acupuncturist, massage therapist, psychotherapist, personal trainers and visiting nurse services (Chitnis EME report dated October 25, 2006, at 7-8).

16)   Employee’s health care “situation is never going to improve,” and “in fact with time,” as Employee develops weakness in the arms or suffers other musculoskeletal difficulties, “his care needs will go up” (id. at 9).  Employee is “motivated enough to take such good care of himself in the last 30 years in the midst of many very difficult and complex health issues” (id. at 10).  

17)   Employee takes 18 “supplements” regularly, in addition to his prescribed, traditional medications (id. at 10-11).  

18)   Employee’s “condition is permanent and he will need only more help down the road” (id.). 

19)   A gym program, while not “absolutely essential” helps Employee maintain his positive attitude, upper extremity strength and endurance, and cardiovascular conditioning and should be continued (id. at 11).

20)   Dr. Chitnis stated a “once a month” personal trainer, as opposed to his then current schedule, was adequate to supervise Employee’s exercises, absent an acute exacerbation of upper extremity issues, in which case he needs a “few sessions of more acute and intense personal trainer sessions” (id. at 12).

21)   She said Employee’s ongoing, three-times-per-week acupuncture “is too much acupuncture” and recommended “maintenance sessions” should be provided “only once every two weeks,” increased only for acute, short term needs (id.).

22)   Dr. Chitnis opined Employee’s physical therapy (PT) needs can be met by a PT assistant, and outlined modalities which she said can be performed by his care attendants on a daily basis (id.).

23)   She said massage therapy can be provided once every two to three weeks to help relieve trigger points and myofascial pain in the shoulder girdle area (id.).

24)   As to the Clinitron bed recommendation, Dr. Chitnis said Employee was using a “Flap Chair” bed, “the bed” was “strongly recommended” by Employee’s physician, and conceded she did not “have enough experience” to “recommend one bed over the other.”   The report does not clearly state to which bed “the bed” refers (id.).

25)   She opined folic acid, riboflavin, Enzyme CoQ10, calcium, magnesium and vitamin C were a good support for Employee but he could obtain them from a drugstore and did not need regular, ongoing nutritionist consultations (id. at 13).

26)   Chinese supplements were beneficial and preferable to traditional, prescription drugs (id.).  Dr. Chitnis in general favored “alternative medical care” (id.).  She supported some but not all supplements Employee was using (id.).  

27)   Employee was properly maintained by his internist, physiatrist, plastic surgeon and neurologist as needed (id.).  

28)   Dr. Chitnis said Employee had “appropriate sources” to meet his “equipment needs such as . . . cushions . . . etc.,” and has “help” from an “occupational therapist” (id. at 7).  She did not opine Employee did not need or should not have an occupational therapist.  She did not state Employee did not need dentistry, or treatment for high blood pressure, diabetes, or sleep apnea or that these were not work-related conditions (id.).

29)   On December 16, 2006, Andrew J. Ross, M.D., signed three prescriptions for Employee prescribing: A) Three man lift team “PRN”; lift team/physical therapy assisting for Sunday; four post trapeze bar for Flex-Care bed and the welding for a trapeze bar to be done by Rick Escobar; digital camera for medical and wound maintenance; B) Evaluation for, and provision of a bariatric bed frame; cushion covers for U-pillow, body aligners, and wheelchair headrest pillows; two 100% cotton king-sized blankets, hospital quality; sixteen pairs of silk long johns for diabetes care, and C) market-rate survey to determine lift team/physical therapy assisting wages and attendant wages (December 19, 2006 prescriptions).

30)   On January 19, 2007, Dr. Chitnis responded to an inquiry from Employer and provided clarification to previous responses (Dr. Chitnis’ January 19, 2007 Supplemental Report).

31)   Dr. Chitnis opined PT exercises could be performed by Employee’s attendant daily after the attendant had training from a therapist for safety and propriety, and a PT assistant was unnecessary (id. at 1-2).  She said a physical therapist is only required for short courses when Employee has an acute flare-up of a chronic condition, and only intermittently (id. at 2).

32)   Dr. Chitnis opined the following supplements were not “essential” to Employee’s condition: Citrated Choline, CORvalen, Super Blue-green algae, Bilberry, Hemite, Perque Life Guard, For Life Gumar, For Life Transfer Factor, Regular or Classic, For Life Transfer factor Plus, Perque EFA and Guard, Nature’s Way Neuromins DHA, For Life PVGS, and Perque Joint Guard (id. at 2).

33)   She did not offer an opinion on a “temperature controlled environment” for Employee and did not know what that meant (id. at 2-3).

34)   On February 9, 2007, based on Dr. Chitnis’ EME reports, Employer controverted “medical treatment” to “include reduction” in (or “reduced or terminated”) medical treatment including a “personal trainer,” “acupuncture/massage therapy,” “physical therapy assistant,” “nutritionist,” “supplements and vitamins,” and a “temperature controlled environment/air conditioner” (Controversion dated February 9, 2007).
35)   Specifically, Employer stated the “individual treatment/modalities to be denied”: 
The acupuncture treatment and massage therapy are to be reduced to once every two weeks.  The personal trainer is to be reduced to once per month.  There is no longer the need for nutritionist consultants so further consultations are controverted.

The duties of the physical therapist assistant can be performed by the attendant care giver as part of their daily routine so an extra physical therapist assistant in the home will no longer be paid for.  A physical therapist may be required for short periods of time for acute flare ups only.

The following supplements are considered nonessential and are henceforth denied: Citrated Choline, Corvalen, Super Blue-Green Algae, Bilberry, Hemite, Perque Life Guard, Fr (sic) Life Gurmer, For Life Transfer Factor, Regular or Classic, For life Transfer Factor Plus, Perque EFA and Guard, Natures Way Neuromins DHA, For Life PVGS and Perque Joint Guard.

The request for a temperature controlled environment/air-conditioner is denied as this is a housing issue which was settled previously.

36)   On February 18, 2007, Santa Clara Valley Health Center prescribed a Clinitron bed for Employee for a three month trial (February 18, 2007 prescription).
37)   On March 19, 2007, based upon Dr. Chitnis’ EME reports, Employer controverted “Clinitron Bed; Digital camera; washer/dryer; Labor market survey; physical therapy assistant” (emphasis added; Controversion dated March 19, 2007).

38)   On June 1, 2007, Employee filed a claim seeking “physical therapy, personal training, respiratory therapy, occupational therapy, clinical nutrition, nutritional supplements, medical, service care hours, administrative costs, transportation, heating & cooling, medical-personal care, attorney’s fees and costs,” and claiming an “unfair or frivolous controversion” (June 1, 2007 Claim).

39)   On June 27, 2007, Employer controverted Employee’s claim including medical costs other than those “reasonable and necessary,” “and/or as outlined by Dr. Chitnis in her reports” (Controversion dated June 27, 2007).   

40)   Employer’s June 27, 2007 controversion again relied upon Dr. Chitnis’ EME reports, which it said determined certain medical treatment and modalities could be “reduced or terminated” as not “reasonable and necessary” as a result of Employee’s work-related injury (id.).  Attached to this controversion was an “addendum” providing further explanation for Employer’s denial (Addendum to 06/27/07 Controversion Notice).  This included:

A)  The employee sustained an industrial injury involving his spinal cord with related sequelae.  Medical treatment for concurrent conditions such as diabetes, hypertension, dental issues, and sleep apnea are not included as part of his medical benefit and therefore, related medical expenses for these conditions are not the responsibility of the employer and carrier.

B)  Heating and cooling expenses were previously settled as a housing issue pursuant to the Board-approved Partial Compromise and Release dated 04/17/96. . . .

C)  Transportation costs, including but not limited to mileage reimbursement, were previously settled in the Board-approved Partial Compromise and Release dated 09/07/93. . . .

D)  Administrative costs, including but not limited to professional services, service fees, equipment replacement, administrative office supplies, are not a benefit pursuant to the Alaska Workers’ Compensation Act.  Such items are every day expenses that are covered as part of the employee’s PTD claim.

E)  Medical personal care costs, including but not limited to household items, personal care services, personal clothing are considered everyday necessities and not a benefit covered pursuant to the Alaska Workers’ Compensation Act.  Housing items were also waived by the employee and the 04/17/96 board-approved C & R (emphasis added).

41)   On June 27, 2007, Employer’s Answer repeated these denials and specifically denied “physical therapy, personal training, respiratory therapy, occupational therapy, clinical nutrition, nutritional supplements, medical, service care hours, administrative costs, transportation, heating and cooling” and “medical personal care” (Employer’s Answer dated June 27, 2007).  Employer’s Answer further delineated medical benefits reduced or eliminated, and maintained all medical expenses submitted for review must include proper, detailed medical documentation substantiating the recommended treatment and its relationship to the work related injury (id.).

42)   On July 23, 2007, Employee filed a request for cross-examination of EME Dr. Chitnis (Employee’s July 23, 2007 Request for Cross-Examination).  Employer neither deposed Dr. Chitnis nor provided Employee with any other opportunity to cross-examine her (record).

43)   On September 20, 2007, Employee filed a hearing request on his June 1, 2007 claim (Employee’s Affidavit of Readiness for Hearing dated September 20, 2007).

44)     On December 10, 2007, Employee provided 1099 tax forms for his attendants from 2004 as response to Employer’s discovery request (Supplemental Disclosure Dated December 10, 2007).  Employee is not a “medical administrator,” has difficulty maintaining his records, and has trouble managing his health care when he is ill (Harris).  

45)   On December 11, 2007, Employer filed a petition to compel discovery requesting an order directing Employee to respond to Employer’s informal discovery seeking tax or other information identifying Employee’s personal care attendants, for auditing purposes (Employer’s Petition dated December 11, 2007).  Every two weeks, Employer sends Employee a check to pay his personal care attendants (Mackay).  Employer wants to verify through audit who these attendants are and what they have been paid (id.).  Employer for auditing purposes wants the full names, Social Security numbers, and amounts of payments, hours worked, and dates worked for Employee’s attendants (id.; Employer’s hearing arguments).

46)   On January 2, 2008, Employee responded to Employer’s petition to compel discovery stating he served Employer with all then-available information attached (Opposition to December 11, 2007 Petition to Compel Discovery, dated January 2, 2008).  Employee stated similar 1099 tax information for other years was either lost or not prepared because of Employee’s poor health, which including three separate hospitalizations (id.).  Employee averred the information for the missing year was being prepared and would be provided upon completion (id.).  

47)   As of January 16, 2008, Employee lived at 49 Coolidge Terrace, Oakland, CA, but does not own his home (Harris deposition).  Employee agreed in “the `90s” the parties settled “housing issues” and he received a sum of money in a C & R, which he used to modify a prior residence (id.).

48)   On June 16, 2008, Employee provided, attached to a letter to Employer’s counsel, the itemized, out-of-pocket medical and “administrative costs” he claimed, which were later filed and served in a notebook in June 2009 (June 16, 2008 letter from Mark Choate to Richard Wagg; Employee’s hearing argument).  Attached to his letter requesting payment, were various spreadsheets itemizing his expenditures.  Employee claimed reimbursement of $13,507.01for items categorized as “Medical Appointments and Tests,” “Medications,” “Transportation and Lodging,” and “Medical Supplies” (June 16, 2008 letter from Mark Choate to Richard Wagg, attached Harris EXH 3).  Following the itemization are copies of receipts for expenses under the category “Medical” (id.).  Employee claimed $17,285.64 for “Administrative -- Legal Expenses,” though he later withdrew $1,075.00 claimed for work done by Richard Hanway (id.).  Following this itemization are copies of receipts, including proof of payments made to attorney Susan Hains (id.).  Employee itemized $7,519.10 in “Supplements,” followed by various forms of proof of payment (id.).  He next itemized $14,699.17 as “Household,” and followed this list under the category “Large Sum Household” with evidence of expenses incurred with a plumber to purchase and install a Trane air-conditioning system, insulation, and purchase a washing machine, clothes dryer and blender (id.).

49)   On April 28, 2008, Employer agreed to utilize Valerie Soares, R.N., as a Nurse Case Manager for Employee (Initial Medical Case Management Report dated May 2, 2008).

50)   On March 17, 2009, Employee was ordered at prehearing conference to provide discovery regarding his personal care attendants by May 1, 2009 (Prehearing Conference Summary dated March 17, 2009).  Employee failed to timely comply with a prehearing conference directive to provide discovery by May 1, 2009 (id.; see also Employee’s variously dated discovery responses).  

51)   On June 1, 2009, Employee filed a ledger listing by first initial and last names only, his personal care attendants’ wages from June 2007 through May 3, 2009 (Employee’s Supplemental Disclosure Dated 6/1/09).

52)   On June 2, 2009, Employee filed another notice stating he complied with the discovery order by providing a “ledger” for payroll for his personal care attendants from June 4, 2007 to May 3, 2009, and further stating his responses were the only records he had responsive to the discovery request (Employee’s Notice Of Compliance With Discovery Order, dated June 2, 2009).  Employee thinks he could with adequate time and assistance provide the first names and last-known addresses of attendants he previously identified (Harris).  

53)   On June 11, 2009, Employee filed by mail a notebook entitled Employee/Claimant’s Exhibit List and timely served a copy on opposing counsel (Employee/Claimant’s Exhibit List, with attachments including Photographs 1 through 7, 9 through 36, “Exhibit 2” photographs (seven pages), Exhibit 3, including June 16, 2008 letter from Mr. Choate to Mr. Wagg with Exhibit 1, comprising 268 attachments, and Exhibits 4 through 6, dated June 11, 2009).

54)   On June 12, 2009, Employer states it withdrew its controversions and accepted “for the most part” Employee’s claims (Employer’s Hearing Brief dated June 25, 2009).

55)   On June 12, 2009, Mr. Wagg called Mr. Choate to advise him he “would be” withdrawing all controversions (Affidavit in Support of Application for Actual and Reasonable Attorneys’ Fees dated June 23, 2009 at 3).  Mr. Choate continued to prepare for hearing because he received no formal notice of withdrawal of Employer’s controversions (id.).

56)   On June 15, 2009, Employee’s notebook containing Employee/Claimant’s Exhibit List and all attachments was received and thus “filed” (“received” stamp on notebook).
57)   On June 25, 2009, Employer admitted Employee is owed reasonable attorney’s fees and costs (Employer’s Hearing Brief dated June 25, 2009 at 7).

58)   On July 2, 2009, Employer at hearing objected to admissibility of any exhibits in Employee’s notebook filed June 15, 2009 because these documents had to be filed and served no later than June 11, 2009, but were not received and thus not “filed” until June 15, 2009 (Employer’s hearing arguments; see also Employer’s Hearing Brief dated June 25, 2009).  

59)   Employee’s counsel resides in Juneau, Alaska, maintains an office there, and is not a “workers’ comp attorney,” as he conceded at hearing and did not know he could file documents such as his notebook of exhibits “locally” in Juneau, Alaska (Employee’s oral arguments; see also pleadings bearing Mr. Choate’s address).  The Employee’s notebook exhibits would not have been reviewed before hearing had they been filed on June 11, 2009, rather than on June 15, 2009 (Designated Chair’s hearing statements).  Employer provided no evidence it was prejudiced by Employee’s timely service but late filing of his exhibits.

60)   Employee survived well beyond the “statistical norm” through his own efforts and those of friends and professionals (Employee’s hearing arguments; Harris; Chitnis).  Once Employer controverted, Employee’s health deteriorated over the last two years and he suffered various bone infections, bed sores, opportunistic infections, and “emergent” situations (Harris).  Removal by Employer of certain pieces of the successful, intricate medical model resulted in causing Employee’s situation to deteriorate (id.).  Employee is “hyper vigilant” about his medical situation because if he is not, consequences may be dire (id.).  Prior to the recent controversions, Employee had not been hospitalized for many years; since the denials, he has been hospitalized (id.).  

61)   Parvez Fatteh, M.D., is a board-certified physiatrist, and treated Employee since July 2008 (Fatteh deposition).  Dr. Fatteh recommended weight training with resistance exercises whether they be with Therabands, light weights, Nautilus machines, or “free motion” machines (id.).  Though he has not personally seen one, Dr. Fatteh opined a free motion machine is a safe form of resistance exercise specifically designed for disabled people to increase upper body strength (id.).  “The most accurate statement would be that resistance training for him would be medically necessary” (id.).  Dr. Fatteh would leave the specifics of upper body resistance training to Employee’s physical therapist (id.).  Early on, Employee’s strength training requires “regular supervision,” which could be “tapered” possibly as time goes by.  However, “safety issues creep in quite often in this population,” so it is unclear how much supervised weight training could be tapered (id.).  

62)   Dr. Fatteh opined a personal trainer could design the exercise program and a physical therapist could approve it and supervise implementation (id.).  Upper extremity strength plays a role in improving Employee’s respiratory situation, pain reduction and quality of life (id.).  Any overall mobility training indirectly improves circulation, which aids breathing “secondarily” (id.).    Dr. Fatteh’s impression was some deterioration in Employee’s health “would seem to coincide with a reduction in some of these treatment modalities,” and Employee had no other “changes in his situation” that Dr. Fatteh “could at least logically attribute that to” (id.).

63)   Yenjean Hwang, M.D., sees Employee for osteomyelitis, recurrent wound infections without osteomyelitis, recurrent urinary tract infections, “PICC” line problems and infections (Hwang deposition).   Dr. Hwang was not involved in sleep apnea treatment or recommending any dental work (id.).  Exercise would be very helpful in improving Employee’s circulation to the infected areas and help with wound healing (Hwang).

64)   Paralyzed patients have difficulty “regulating” their “internal heat” (id.).  “Autonomic dysfunction” or “autonomic nervous system dysfunction” in people with spinal cord injuries causes an inability to regulate body temperature (id.).  In such cases it was “medically necessary” to properly maintain ambient temperature in the patient’s environment (id.).  Controlling the temperature in Employee’s environment is very important because spinal cord injury patients have a very difficult time regulating their body temperature (Ross).    

65)   Andrew Ross, M.D., is Employee’s primary care physician for many years, and recommends physical and occupational therapy for Employee (Ross).  Physical therapy includes “stretching muscle and limbs,” while occupational therapy deals with “daily living activities” (id.).  

66)   Employee’s sleep apnea is related to his industrial injury because he lacked exercise and gained weight because of his spinal cord injuries (id.).  Dr. Ross sent Employee to a sleep study clinic and they recommended an orthotic device to enable the prescribed sleep apnea machine to work properly and provide better oxygenation (id.).  

67)   Dr. Ross said after years of paying for hypertension medication, the carrier declined to cover Employee’s high-blood-pressure medications, requiring him to write “Patty” asking the insurer to reinstate the medication (id.).  Employee was doing very well before alternative care was controverted (id.).  

68)   Patricia Mackay has been an adjuster since the late 1970s and worked on Employee’s file since approximately 1998 (Mackay).  She verified the controversions have been withdrawn and bills Employee provided have either been paid or are in the process of being processed for payment (id.).   She stated she received Employee’s spread sheets listing “reimbursements” late the week prior to hearing and those would be reviewed and processed (id.).   
69)   Ms. Mackay once wrote to Employee’s doctor and asked him to explain the need for Chinese herbs and alternative medicine, but never received a response; subsequently, she obtained the EME to get an independent medical opinion, and controverted (id.).  Ms. Mackay hired Dr. Chitnis for an EME, reviewed her report and caused to have a letter written asking for clarification (id.).  After receiving Dr. Chitnis’ response, Employer controverted some benefits based upon the EME report, which Ms. Mackay noted is “normal practice” adjusting claims and averred she did not controvert anything without basing it on a medical report (id.).  Eventually, after reviewing doctors’ depositions, Employer decided to withdraw its controversions, and decided the requested medical care was all “reasonable and necessary” (id.).  She averred she did not actually controvert hypertension, but got a new request from First Script, had no medical record to explain why it was prescribed for the first time by Dr. Ross, so she pressed the “deny” button (id.).  However, Ms. Mackay’s statement concerning hypertension is not credible because the June 27, 2007 controversion specifically denies “[m]edical treatment for . . . hypertension” (Addendum to 06/27/07 Controversion Notice). 
70)   Ms. Mackay does not receive regular medical reports or bills from Dr. Ross (id.).   Other attending physicians send her reports or bills, but somewhat sporadically (id.).  Ms. Mackay received no medical report requesting dental care or an orthotic device.  Consequently, she avers she has not controverted these (id.).   Employer seeks an order directing Employee’s treating physicians to comply with AS 23.30.095 and 8 AAC 45.086 so it could properly process medical claims (Employer’s Closing Argument dated July 7, 2009).  Employee’s doctors do not always consistently provide timely reports and billings making it difficult for Employer to determine “what benefits are owed” (Mackay; Ross; Employer’s Closing Argument dated July 7, 2009).  Dr. Ross has not provided medical reports since early 2008 though he continues to treat Employee (Ross).  This may create “confusion and delay” in providing for Employee’s care at least in respect to Dr. Ross’ recommendations (Employer’s Closing Argument dated July 7, 2009).  Employer seeks an order requiring Employee to provide detailed documentation from a treating medical provider specifying the type of exercise equipment required to perform an appropriate home exercise program (Employer’s Hearing Brief at 3-9).  

71)   Employer eventually accepted Employee’s claim for physical therapy, a personal trainer as prescribed by Drs. Hwang and Fatteh, respiratory therapy, a clinical nutritionist and nutritional supplements as prescribed by Drs. Hwang and Fatteh, provision of a Licensed Vocational Nurse (LVN) and three Certified Nurse Assistants (CNA) twenty-four hours a day, seven days a week as prescribed by Dr. Hwang, acupressure and acupuncture therapy as prescribed by Dr. Hwang, a Hill-Rom bed, properly identified home exercise equipment, medically supervised liquid diet program/metabolic nutrition, and reasonable attorney’s fees and costs (Employer’s Hearing Brief at 3-9).  Employer agreed it will pay everything in the past in accordance with the Act and the applicable fee schedule (Employer’s Closing Argument dated July 7, 2009).  

72)   Ms. Mackay asked Employee for discovery documentation perhaps five years ago documenting his payments to his attendants, and several times off and on since then, but is uncertain if she asked for discovery in writing (Mackay).   
73)   Employer believes eight items remain in dispute (Employer’s Closing Argument dated July 7, 2009): 

A.   Free Motion Machine.

B.   Dental work.

C.   Orthotic device for sleep apnea.

D.   Transportation.

E.   Heating and cooling.

F.   Unfair and frivolous controversion.

G.   Attorney Fees and Costs (limited dispute).

H.   Administrative Costs.

74)   Employer maintained there is “inadequate medical documentation” to justify a free motion machine, and no current prescription for dental care or orthotics for sleep apnea (id.).  Employer argued it deposed Drs. Ross, Fatteh, and Hwang to get medical opinions sufficient to justify requested medical care (id.).  Employer maintains had the doctors provided the necessary information in the first instance, “there may have been very limited disputes” (id.).  

75)   Employer objected to Employee’s request for a “blanket award of future medical benefits,” as it perceived his request (id.).  

76)   Employer argued Employee waived his right to most “transportation,” and “heating/cooling” expenses in a prior C & R (id.).  Employer stated Employee made no attempt to set aside that C & R, and Employer asserts he is simply ignoring the settlement agreement (id.).  As for Employee’s “administrative-legal costs,” Employer objected to these on two grounds: First, it averred there is no authority to award “legal costs” to an injured worker.  Second, it argued most requested costs fail to comply with 8 AAC 45.180(f)(14) (id.).  

77)   Employee pays his help with cash, unless he is ill in which case he may pay them with cashier’s checks or money orders (Harris, January 16, 2008 deposition).  He pays his help every two weeks and keeps track of it “in his head” (id.).  Every two weeks Employee receives a check from the worker’s compensation insurer and pays his staff based on their prior two weeks services (id.).  

78)   Employee’s bed systems worked well for several years; in 2008 he required a “zero gravity bed,” the Clinitron (id.).  The Clinitron bed causes additional concerns -- “it gets hot” (id.).  Employee withdrew his request for the Clinitron bed at the March 17, 2009 prehearing conference (Prehearing Conference Summary dated April 3, 2009).

79)   Employee needs an “ambient room environment” to keep his body temperature regulated (Harris, January 16, 2008 deposition).  He rents his current residence, which is air-conditioned, but Employee does not turn it on because he “cannot afford it” (id.).  Employee installed his own central air-conditioning in his residence and it generally worked well to control his internal body heat issues, unless there was a series of very hot days (id.).  There is a “poly-thermic” situation and Employee thinks Employer agreed the C & R could be “opened up” for this situation (id.).  Employer denies it ever suggested re-opening the C & R (Employer’s hearing argument).  Employee wants to maintain a consistent, ambient room temperature, which he asserts means Employer should either “pay the electric bill” or make appropriate upgrades to his home, regardless of how many times he may move (Harris).  

80)   In reference to Employer’s request for a list of Employee’s attendants over the years, as of his 2008 deposition, Employee had no formal list and no way of completely listing who his caregivers were and where they live but could probably list “about 20 percent,” noting many of these caregivers stayed with him for awhile, left, and then came back (Harris, January 16, 2008 deposition).  Employee records are “scattered” and he is not good with paperwork (id.).  
81)   Employee hired attorney Susan Hains to work on a Medicare set-aside trust, a worker’s compensation settlement agreement, “care plan,” and to give general legal advice concerning his case, including finding attorney Choate to assist him further (Harris).  Employee paid her $3,350.00 (Employee’s Closing Brief dated July 7, 2009).  But Employee later unconvincingly averred it was not to give “advice or assistance in regards to his workers compensation claim” (id.).

82)   Employee has a friend who helps him with “administrative duties” (Harris).  He submitted “administrative costs” for fifteen years (id.).  Employee requested “administrative costs” requiring Employer to pay for photocopying, faxing, typing, transcribing, emails, etc. (id.).  He is losing the mental ability to stay focused on administrative duties, e.g., he forgets doctor appointments and needs a “medical care plan” in his home (id.).  Some of his requested costs are “administrative” such as Excel spreadsheet preparation, emailing, and keeping track of appointments and receipts and Employee pays people to perform these tasks for him (id.).  

83)   Employee needs occupational therapy because he has “decubitus dermatitis” and occupational therapists make special cushions for him (id.).  The correct foam rubber cushion is vital to prevent bed sores (id.).  Occupational therapists help Employee adapt (id.).     

84)   Employee’s sleep apnea is currently “untreated” and he lost vital lung capacity when he stopped exercising (id.).  The previously prescribed sleep apnea treatment is not working and he would rather try two years of working-out or an orthotic device before having to consider a tracheotomy (id.).  Employee’s doctors told him to either get the sleep apnea under control, or a tracheotomy is “the next step” (id.).  

85)   Employee testified he thinks “Dr. Lin” may have said he needs to have “teeth removed” to affect his sleep apnea (id.).  He was not aware, however, of any formal prescription for that treatment (id.).  

86)   Employee’s helpers went through file drawers of medical records to create Dr. Fatteh’s binder, did medical transcription, performed some personal transcription, dictated emails, and sorted through papers to prepare letters to obtain specific, medical care (id.).  

87)   Katherine Hanway is a “document specialist” who prepared a “labor market survey” to determine how much Employee should be paid to hire assistants and attendants (id.).  Employee withdrew his request for $1,075.00 for Richard Hanway since Mr. Hanway did “carpentry work” and “modifications to his residence,” for which Employee conceded Employer “is no longer responsible” (id.).  

88)   Employer still employs Nurse Case Manager Valerie Soares, R.N., to assist Employee managing his health care (Employee’s Closing Brief).

89)   Employee’s counsel initially itemization fees and costs totaling $49,529.23 ($45,802.85 in lawyer and paralegal fees and $2,726.38 in “costs”; lawyer fees were billed at $375.00 per hour but the hours incurred by Employee’s counsel versus those incurred by his paralegal staff are not separately totaled though they are itemized) (Affidavit in Support of Application for Actual and Reasonable Attorneys’ Fees dated June 23, 2009).  Employee’s counsel’s paralegal staff is billed at rates ranging from $100.00 to $175.00 per hour and staff’s hours are not separately totaled either (id.).

90)   On July 7, 2009, Employee provided additional arguments and attached an affidavit for supplemental fees and costs (Employee’s Closing Brief dated July 7, 2009).  Employee claimed 30.2 additional hours from June 25, 2009 through July 7, 2009 for legal and paralegal fees of $11,270.00, and additional costs from April 21, 2006 through July 1, 2009 of $3,972.69 (id. at Attachment B).  The latter included “rental” (including car and house), “flight” expenses for tickets and baggage, and “medical misc.,” including use of an “oxygen concentrator” and “Aviation Mobility.”  Employer offered only limited objection to a few of these items.

91)   Employee argued his “administrative costs” label on health care expenses is essentially his effort to maintain his health by hiring people to perform paperwork services related to his health, which he cannot perform (Employee Closing Brief dated July 7, 2009).

92)   In respect to his “heating cooling” claim, Employee argues it has “nothing to do with his dwelling” but is a medical expense caused by his well-documented inability to regulate his body temperature.  Thus, he reasons it is not waived by any prior C & R (id.)

93)   As to Employee’s counsel’s initial request for fees and costs, Employer did not object to the time spent on the claim by Employee’s attorney and his staff (Employer’s Closing Argument at 9-10).  Employer objected to the hourly rate of $375.00 per hour for Mr. Choate, which it argued exceeds the highest rate awardable to well-experienced workers’ compensation claimant attorneys, and the $175.00 per hour legal assistant rate, based upon a “lack of experience,” and suggested an hourly rate for an attorney inexperienced in this area is $240.00.  Employer did not suggest an appropriate rate for staff (id. at 10).  

94)   On July 17, 2009, as to Employee’s supplemental claim for attorney’s fees, Employer made several post-hearing objections (Employer’s Opposition To Employee’s Request For Costs And Fees dated July 17, 2009):  First, Employer objected to an award of any additional fees requested in Employee’s supplemental fee affidavit absent an award with reference to the issues still in dispute at the hearing, because Employer on June 12, 2009 notified Employee it was withdrawing its previously filed controversions.  Therefore, since Employer argues only administrative costs, dental work, orthotics and frivolous controversion remained disputed at hearing no additional fees incurred after Employer withdrew its controversions are awardable unless some of those benefits are awarded (id.).  Second, Employer renewed an objection to reimbursement of Susan Hains’ attorney’s fees arguing Employee’s position on Ms. Hains is inconsistent, stating on one hand she was retained to provide “advice on settlement,” while on the other arguing she was not retained “to provide assistance with his claim.”  Employer suggests Ms. Hains violated the law by accepting fees in a workers’ compensation case because she has not submitted the required fee affidavit or obtained approval; therefore, it argues Employee should not be reimbursed for fees paid to Ms. Hains (id.).  Third, Employer objected to costs associated with Employee’s hearing witnesses, arguing none testified with respect to issues remaining in dispute (id.).  Fourth, Employer specifically objected to the January 16, 2008 rental car costs totaling $313.60.  It argues Employee’s counsel attended depositions on only one day, January 16, 2008, and it was unnecessary for Employee to rent a car for the entire week (id.).  Fifth, Employer objected to a January 13, 2008 hotel room charge as not being related to this case (id.).  Sixth, it objects to one of two hotel rooms Employee’s counsel rented on January 16, 2008, citing no explanation for the need for two rooms on the same day (id.).  Lastly, in its post-hearing objection, Employer objected to Employee’s housing and transportation expenses for six days in Anchorage when the hearing lasted only one day (id.).
95)   Administrative notice is taken Employee’s current attorney was admitted to practice law in Alaska in 1980 (Alaska Directory of Attorneys (Spring 2008)).
PRINCIPLES OF LAW

§ 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided by . . . a hearing officer designated to represent the commissioner rather than a panel.  If a procedural, discovery, or stipulated matter is heard and decided by . . . a hearing officer designated to represent the commissioner, the action taken is considered the action of the full board on that aspect of the claim.  Process and procedure under this chapter shall be as summary and simple as possible. The . . . board or a member of it may for the purposes of this chapter . . . cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. . . . .


(i) The department may adopt regulations concerning the medical care provided for in this chapter.  In addition to the reports required of physicians under AS 23.30.095(a) - (d), the board may direct a physician or hospital rendering medical treatment or service under this chapter to furnish to the board periodic reports of treatment or services on forms procured from the board. . . . (emphasis added).


§ 23.30.010.  Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . . (emphasis added).

§ 23.30.012.  Agreements in regard to claims.  (a) At any time . . . after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter, but a memorandum of the agreement . . . shall be filed with the division. . . .   Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.


(b) . . . If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. . . . (emphasis added).

A C & R is a contract and subject to interpretation as any other contract.  Standards of contract formation from common law apply to formation and rescission of C & Rs to the extent these standards are not overridden by statute.  Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1093 (Alaska 2008).  See also Williams v. Abood, 53 P.3d 134, 144 (Alaska 2002).  Broad language in settlement agreements implies all claims are settled; parties must specifically state claims that are not settled (Williams 53 P.3d 144).  C & R language releasing “the employer and the carrier from any and all liability arising out of or in any way connected with the issues listed above” contemplates the settling of all disputes (id. at 145).  Issues contested by the parties at the time they entered into a C & R which waived those issues are generally not intended to remain contested (id.).  The contracting parties’ intent is a question of fact.  Schmidt v. Lashley, 621 P.2d 201, 203 n. 4 (Alaska 1981).  The contract’s interpretation is reviewed de novo when the underlying facts are undisputed.  Oaksmith v. Brusich, 774 P.2d 191, 195 (Alaska 1989).  However, a contract is reviewed under the “substantial evidence” standard when the issue is the parties’ intent when forming the contract (id.).  C&Rs should be interpreted to give effect to the parties’ reasonable expectations, and ambiguous C&Rs should be construed against the interests of the drafting party.  Lambert v. Alaska Corporation, AWCB Decision No. 93-0168 (July 1, 1993).
“A release though general in terms will be reformed so as to cover merely the right with regard to which the parties were dealing and exclude rights of which they were ignorant.  This principle has sometimes been extended so as to exclude from the operation of a release unknown or unexpected consequences of a known right to which the release applied and was intended to apply.”  Witt v. Watkins, 579 P.2d 1065, 1067-68 (Alaska 1978).   Craig Taylor Equipment v. Pettibone Corp., 659 P.2d 594, 597 (Alaska 1983) requires contracts be interpreted “so as to give effect to the reasonable expectations of the parties,” as expressed by the contract language.


Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party (citations omitted).  In ascertaining the reasonable expectations of the parties, this court has looked in the past to the language of the provision in controversy, to the language of the contract as a whole, to the objects sought to be accomplished by the contract, to the circumstances surrounding its adoption, and to the case law interpreting similar provisions (citations omitted).  We will also keep in mind that the contracts in issue were drafted and supplied by Pettibone, and that, as a rule, form contracts are to be construed against the furnishing party.

Craig Taylor Equipment, 816 P.2d 188, 191.  Larson’s Workers’ Compensation discusses the general rule in the majority of jurisdictions that: “A settlement covers only those claims or rights that are specifically mentioned in the agreement.”  8 A. Larson and L. Larson, Larson’s Workers’ Compensation, Sec. 132.05 (2007).  This general rule was applied in Johnson v. Chugach Electric Ass’n, AWCB Decision No. 08-0118 (June 24, 2008).  Johnson rejected an employer’s claim an employee had waived his right to benefits for his knee, when those benefits had not been claimed at the time the C & R was written and the C & R did not specifically waive the employee’s rights to knee-related benefits (id. at 18-21).
§ 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . (emphasis added).

Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  In complex medical cases, medical evidence is necessary to establish the preliminary link between the work injury and the ongoing disabilities.  Delaney v. Alaska Airlines, 693 P. 2d 859, 862 (Alaska 1985).  

“Moreover, we believe that an injured worker who has been receiving medical treatment should have the right to a prospective determination of compensability.  See Kauffman v. Workmen's Compensation Appeals Bd., 273 Cal.App.2d 829, 78 Cal.Rptr. 620, 627 (1969) (employee entitled to award specifying type of future care to avoid burden of instigating future litigation and “risk of being denied reimbursement and adequate care”); see also McAree v. Gerber Prods. Co., 342 A.2d 608, 611 (R.I.1975) (employee may request board to determine prior authorization of treatment, even if not a type of treatment enumerated in the statute as requiring prior authorization).  Injured workers must weigh many variables before deciding whether to pursue a certain course of medical treatment or related procedures.  A salient factor in many cases will be whether the indicated treatment is compensable under AWCA.”  Summers v. Korobkin, 814 P.2d 1369, 1372 (Alaska 1991).  A worker who has been receiving treatment for an injury which he claims occurred in the course of employment, is entitled to a hearing and “prospective determination on whether his or her injury is compensable” (id. at 1373-1374).

An employer may be required to pay a reasonable “portion” of a medically necessary prescribed treatment form, such as a hot tub or therapeutic bed.  Hodges v. Alaska Constructors, Inc., 957 P.2d 957 (Alaska 1998).  An employer may be responsible for the portion of a catastrophically injured worker’s “increased” utility bill necessitated by new, medically necessary living quarters.  Desir v. Nouveau Associates, 969 So. 2d 1089, 1092 (Fla. App. 2007).  Were an injured employee required to bear an increased utility expense, his medical benefit would be diminished by that amount and the employee would find himself actually “having to expend out-of-pocket monies to obtain the benefits” of a medically necessary device (id.). 

The general purpose of workers’ compensation statutes is to provide workers with a simple speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Black’s defines “treatment” as “a broad term covering all the steps taken to affect a cure of an injury or disease; the word including examination and diagnosis as well as application of remedies.”  Black’s Law Dictionary Revised 4th Ed. 1673 (1968).
§ 23.30.097.  Fees for medical treatment and services.
. . .

(d) An employer shall pay an employee’s bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider’s bill or a completed report as required by AS 23.30.095(c), whichever is later.

The procedural requirement of filing an official treatment plan may be excused under 8 AAC 45.195 if strict adherence to that requirement would cause “manifest injustice” to a medical provider.  Keanaaina v. Healthwise Care Center, AWCB Decision No. 07-0236 at 4 (August 10, 2007).  If a provider was not simply disregarding the requirement of filing the treatment plan, but reasonably relied on the employer’s previous timely payment for services rendered as prescribed, the equitable doctrine of estoppel may prevent a provider’s claim from being denied for failure to file proper reports (id.).  

§ 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.
. . .


(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to . . . produce documents . . . if the parties present . . . documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim. . . . 

The Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.” Schwab v. Hooper Electric, AWCB Decision No. 87‑0322 at 4, n. 2 (December 11, 1987); citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  If it is shown informal means of developing evidence have failed, “we will consider the relevance of the requested information and the method of discovery to be authorized.”  Brinkley v. Kiewit-Groves, AWCB Decision No. 86‑0179 at 5 (July 22, 1986).  If a party unreasonably refuses to provide information, AS 23.30.108(c) and AS 23.30.135 grant broad, discretionary authority to make orders assuring parties obtain the relevant evidence necessary to litigate or resolve their claims.  Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  

AS 23.30.108(c) gives the Board-designee responsibility to decide all discovery issues at the prehearing conference level, with a right of both parties to seek Board review.  Smith v. CSK Auto, Inc., AWCAC Decision No. 002 (January 27, 2006).  AS 23.30.108(c) and AS 23.30.135 allow for claim dismissal if an employee willfully obstructs discovery, although this sanction “is disfavored in all but the most egregious circumstances.”  McKenzie v. Assets, Inc., AWCB Decision No. 08-0109 (June 11, 2008).  

§ 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption applies to claims for medical benefits as these come within the meaning of “compensation” in the Act.  Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability or need for medical care and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wein Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  “Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction Co., 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].”  Cheeks, 742 P.2d at 244.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  There are two possible ways for an employer to overcome the presumption: 

(1) Produce substantial evidence providing an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 

(2)  Directly eliminate any reasonable possibility the employment was a factor in the disability.  

Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P. 2d 1184, 1189 (Alaska 1993).  The employer’s evidence is viewed in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, credibility questions and the weight to give the employer’s evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles him to compensation benefits.  Norcon, 880 P.2d at 1054.  

If the employer produces substantial evidence the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (citing Miller, 577 P 2d. at 1046).  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Consistent with AS 23.30.120(a) and cases construing its language, an injured employee may raise the presumption a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and in the absence of substantial evidence to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  The same standard is used in determining whether an employer has rebutted the §120 presumption (id. at 1046).  Where a physician had no opportunity to examine an employee “in any depth,” and where his conclusions were contrary to those of numerous treating physicians, his “knowledge of the case is so slight” as to make his report “worthless” and a “reasonable mind would not accept” his conclusions.  The judiciary may not reweigh evidence before the board, (Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)).  But it also will not abdicate its reviewing function and affirm a Board decision that has only “extremely slight” supporting evidence.  Black v. Universal Services, 627 P.2d 1073 (Alaska 1981).  A “clear and unambiguous” EME report would overcome the §120 presumption, but if it disagrees with opinions of numerous treating physicians a reasonable mind would not accept its conclusions and it would not form a substantial basis to ultimately deny a claim (id. at 1076).  The Court has limited Black’s holding by refusing to reverse a decision “where the reviewing physician’s statement did not stand alone and was consistent with other evidence presented.”  Safeway, Inc. v. Mackey,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1998208029&ReferencePosition=29" 965 P.2d 22, 29 (Alaska 1998).

§ 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

§ 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . (emphasis added).

§ 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . 


(b) If an employer . . . otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(a) authorizes attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under §145(a) may include continuing fees on future benefits.  By contrast, §145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 150 (Alaska 2007).  Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them. Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).

When an employer controverts a benefit and the employee has to file a claim to recover benefits, subsequent payments, though voluntary, are equivalent to a Board award, because the efforts of the employee’s counsel were instrumental to inducing it.  Childs v. Copper Valley Electric Ass’n, 860 P.2d 1184 (Alaska 1993).  See also State, Dep't of Highways v. Brown, 600 P.2d 9, 12 (Alaska 1979) (holding where the employer apparently thought resisting the claim any further would lead to a Board decision in the employee’s favor, a voluntary payment of benefits constitutes an “award”).

An hourly rate of $200.00 is fair and reasonable for an attorney with three to four years general legal experience and very little experience handling workers’ compensation case.  Stackhouse v. C.G.G. Veritas, AWCB Decision No. 09-0040 (February 25, 2009).  An hourly rate of $240.00 is fair and reasonable for an attorney admitted to the Alaska Bar in 1986 and no specified experience handling workers’ compensation claims.  Dennis v. Champion Builders, AWCB Decision No. 08-0223 (November 18, 2008).

§ 23.30.155.  Payment of compensation.
  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

. . .


(d) If the employer controverts the right to compensation, he shall file with the board and send to the employee a notice of controversion on or before the 14th day after he has knowledge of the alleged injury or death or on or before an installment of compensation payable without an award is due . . . .


(e) If any installment of compensation payable without an award is not paid within 14 days after it becomes due, provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it, which shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which he had no control the installment could not be paid within the period prescribed for the payment. 

(f)  If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 20 percent of it, which shall be paid at the same time as, but in addition to, the compensation. . . .

A controversion notice must be filed “in good faith” to protect an employer from a penalty.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  Stafford v. Westchester Fire Ins. Co. of New York,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974125485" 526 P.2d 37 (Alaska 1974).  See also 3 A. Larson, Larson's Workmen's Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp at 358; citing Kerley v. Workmen's Comp. App. Bd.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1971122777&ReferencePosition=205" 481 P.2d 200, 205 (Cal. 1971).  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a Board decision the employee is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155 (id. at  359.)

An EME’s medical opinion that expressly stated an employee did not need certain medications, would suffice to allow an employer to prevail at a hearing “if the opinion remained uncontradicted.” In such cases an EME’s opinion is sufficient reason under Harp, 831 P.2d at 358, for a “good-faith controversion.”

Interpreting “compensation” in §155(e) to include medical benefits serves important public policy goals.  The penalty provision creates an incentive for the employer to timely pay the employee compensation due.  Otherwise, an employer could “make promises to pay medical benefits and then breach them at will.”  Therefore, “compensation” under AS 23.30.155(e) “includes medical benefits.”  Childs v. Copper Valley Electric Ass’n, 860 P.2d 1184, 1192 (Alaska 1993).

§ 23.30.260.  Penalty for receiving unapproved fees and soliciting.  (a) A person is guilty of a misdemeanor and, upon conviction, is punishable for each offense by a fine of not more than $1,000 or by imprisonment for not more than one year, or by both, if the person

(1) receives a fee, other consideration, or a gratuity on account of any services rendered for representation or advice with respect to a claim, unless the consideration or gratuity is approved by the board or the court; . . . .

Receiving an attorney fee “on account of services in respect to a claim” is a misdemeanor unless the fee has been approved.  Hulsey v. Johnson & Holen, 814 P.2d 327 (Alaska 1991).  “Legal services in respect to a claim” includes as an example attempts to “reopen” a claim through a modification petition (id. at 328).  Thus, any efforts by any attorney to modify an original Board order amounts to “legal services rendered in respect to a claim” -- i.e., in respect to the employee’s original claim -- within the meaning of AS 23.30.145 (id.).

§ 23.30.395.  Definitions.  In this chapter,

. . .

(26) “medical and related benefits” includes but is not limited to physicians’ fees, nurses’ charges, hospital services, hospital supplies, medicine and prosthetic devices, physical rehabilitation, and treatment for the fitting and training for use of such devices as may reasonably be required which arises out of or is necessitated by an injury, and transportation charges to the nearest point where adequate medical facilities are available (emphasis added);

. . .

(32) “prosthetic devices” includes but is not limited to eye glasses, hearing aids, dentures, and such other devices and appliances, and the repair or replacement of the devices necessitated by ordinary wear and arising out of an injury (emphasis added);

AS 45.45.010. Legal rate of interest; prepayment of interest.
 (a) The rate of interest . . . is 10.5 percent a year and no more on money after it is due. . . .

8 AAC 45.050.  Pleadings.

. . .


(f) Stipulations.


(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.


(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . . (emphasis added). 

8 AAC 45.054.  Discovery.

. . .

(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery. . . .

8 AAC 45.082.  Medical treatment.  (a) The employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer.  The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.


(b) In this section “provider” means any person or facility as defined in AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.

. . .


(d) Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges . . . within 30 days after the employer received the medical provider’s completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel. If the employer controverts


(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and completed report on form 07-6102;


(2) a prescription or transportation expense reimbursement request in full, the employer shall notify the employee in writing the reason for not paying all or a part of the request or the reason for delay within the time allowed in this section in which to make payment; if the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid. . . .

8 AAC 45.086.  Physician’s reports.  (a) A provider who renders medical or dental services under the Act shall file with the board and the employer a substantially complete form 07-6102 within 14 days after each treatment or service.


(b) The board will, in its discretion, deny a provider’s claim of payment for medical or dental services if the provider fails to comply with this section. . . . (emphasis added).

8 AAC 45.142.  Interest.  (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000. . . .  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. . . . 

Medical benefits are “compensation” for purposes of awarding prejudgment interest.  Moretz v. O'Neill Investigations, 783 P.2d 764, 765-66 (Alaska 1989).  Interest awards recognize the time value of money, and they give “a necessary incentive to employers to release . . . money due” (id. at 766).  Moretz, decided after Employee’s injury, but before substantive changes to regulations altered who gets interest on medical bills, and required all interest is paid to the injured employee, regardless of who paid the medical bill subject of the interest award (id. at 765).  The law requires the payment of interest at the statutory rate for late paid compensation from the date each installment of compensation is due.  While AS 23.30.155(p) and 8 AAC 45.142 were not codified until after Employee’s injury the Court has previously and consistently directed interest awards to injured workers for the time value of money.  Childs v. Copper Valley Electric Assn., 860 P.2d 1184 at 1191 (Alaska 1993) (quoting Moretz 783 P.2d 764, 765-766 (Alaska 1989)); Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 at 1192 (Alaska 1987).  For injuries occurring prior to the effective date of AS 23.30.155(p) and 8 AAC 45.142, the applicable interest rate is 10.5% as set forth at AS 45.45.010 in 1976.

8 AAC 45.180.  Costs and attorney’s fees.

. . .


(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. . . . .

 
(c) Except as otherwise provided in this subsection, an attorney fee may not be collected from an applicant without board approval.  A request for approval of a fee to be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed.  Board approval of an attorney fee is not required if the fee


(1) is to be paid directly to an attorney under the applicant’s union-prepaid legal trust or applicant’s insurance plan; or


(2) is a one-time-only charge to that particular applicant by the attorney, the attorney performed legal services without entering an appearance, and the fee does not exceed $300.


(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.


(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed. . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


(e) Fee contracts are not enforceable unless approved by the board.   The board will not approve attorney’s fees in advance in excess of the statutory minimum under AS 23.30.145.


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant:


(1) costs incurred in making a witness available for cross-examination;


(2) court reporter fees and costs of obtaining deposition transcripts;

(3) costs of obtaining medical reports;


(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition;


(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection;


(6) costs for telephonic participation in a hearing;

. . . 


(8) costs incurred in obtaining the in-person testimony of physicians at a scheduled hearing;


(9) expert witness fees, if the board finds the expert’s testimony to be relevant to the claim;


(10) long-distance telephone calls, if the board finds the call to be relevant to the claim;

. . .


(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary;

(13) reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant’s attendance is necessary;


(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk

(A) is employed by an attorney licensed in this or another state;


(B) performed the work under the supervision of a licensed attorney;


(C) performed work that is not clerical in nature;


(D) files an affidavit itemizing the services performed and the time spent in performing each service; and


(E) does not duplicate work for which an attorney’s fee was awarded;


(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented;

. . . 

(17) other costs as determined by the board (emphasis added).

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. 

. . .


(d) After hearing a party’s claim alleging an insurer . . . frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer . . . frivolously or unfairly controverted compensation due.  Under this subsection,


(1) if the board determines an insurer frivolously or unfairly controverted compensation due, the board will provide a copy of the decision and order at the time of filing to the division of insurance for action under AS 23.30.155(o). . . . 

. . . 


(e) For purposes of this section, the term “compensation due,” and for purposes of AS 23.30.155(o), the term “compensation due under this chapter,” are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed (emphasis added).

“More importantly, an employer seeking to modify or terminate payments made under a Board order must first seek the approval of the Board.”  Underwater Construction, Inc. v. Shirley, 884 P.2d 156, 159 (Alaska 1994).  

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

1)   Shall Employee be compelled to respond more fully to Employer’s Petition to Compel discovery?

This is a legal question.  The workers’ compensation system is supposed to be as summary and simple as possible, and the Act is interpreted to ensure quick, efficient, fair and predictable delivery of benefits to injured workers at a reasonable cost to employers.  The law requires parties to provide reasonable discovery including producing documents relative to a claim or defense.  In this case, Employer seeks discovery of names, addresses and other identifying information of personal care attendants to audit significant attendant costs it paid Employee over the last few years.  Employer made numerous discovery requests for this information and ultimately Employee was ordered at a prehearing conference, as a discovery matter, to provide it.  Employee did not provide it in a timely fashion, but considering his circumstances made a good faith effort to obtain and provide it.  Clearly, Employee has significant difficulties and disabilities associated with his worker’s compensation injury and its sequelae.  He attempted to satisfy the discovery requests and the prehearing conference order and acknowledged at hearing he might be able to find additional information including his personal care attendants’ first names, and perhaps other identifying information such as their last known addresses.  Employee concedes more, specific information may be available.  Accordingly, to best ascertain the rights of the parties, Employee shall be compelled to make good faith, reasonable, additional efforts to locate first names, last known addresses, and any other identifying information concerning his past personal care attendants as previously ordered, and provide this information to Employer within 90 days.  Given Employee’s significant disabilities, 90 days is a reasonable time for him to review his documents and provide additional discovery responsive to Employer’s request.  

To prevent further disputes over this matter, to best ascertain the parties’ future rights, and to ensure this case is as summary and simple, and as quick, efficient, fair and predictable as possible at a reasonable cost to Employer, Employee is directed to keep accurate, contemporaneous records of his personal care attendants for future reference and audit purposes.

2)   Is Employee entitled to an order preventing Employer’s unilateral controversion of future benefits?

This too is a legal question.  In general, the law provides an employer a right to controvert benefits pursuant to the Act so long as it has a good faith factual or legal basis for so doing, with some notable exceptions such as benefits “made under a Board order,” termination of which requires “Board approval” after a petition and hearing.  There is no legal requirement Employer first consult with Employee’s physicians before controverting benefits, though in some cases it may be in an employer’s best interest to do so.  Employee provided no statutory or other legal authority for his position requesting a blanket order preventing Employer from unilaterally controverting all future benefits.  Consequently, such order cannot be entered.
However, in respect to certain benefits, Employee and Employer previously entered into a binding stipulation.  On May 29 1998, the parties stipulated and agreed Employee’s diabetes is compensable under the Act and agreed it would accept his diabetes condition and pay for “past and continuing diabetes treatment and care” pursuant to the Act.  The parties further stipulated and agreed Employer would pay for a personal trainer “if deemed reasonable and necessary,” and would pay for a non-medical fitness facility and agreed the latter is “appropriate, reasonable and necessary” pursuant to the Act.  Employer has not asked to be relieved from the terms of its stipulation.  Because the stipulation waived no benefits, it did not require Board approval.  The stipulation seems clear and unambiguous.  Therefore, the parties’ binding stipulation has the effect of a Board order unless, for “good cause,” a party is relieved from its terms.  There is no reason Employer should be relieved from its stipulation with Employee, and consequently, Employer is not relieved from its terms.  Accordingly, Employer may not unilaterally controvert or terminate diabetes treatment and care, or Employee’s attendance at a non-medical fitness facility, without first filing a petition seeking relief.  Employee is entitled to an order requiring Employer, if in the future it wants to dispute diabetes treatment and care or Employee’s attendance at a non-medical fitness facility, to first file a petition seeking relief from its stipulated duty to pay for diabetes related treatment and care, and Employee’s attendance at a non-medical fitness facility.

3)   Is Employee entitled to administrative costs?

In this same stipulation, the parties agreed certain claimed items were “Non-medical Costs.”  These included a physician’s record review, written report and legal evaluation; telephone calls to counsel; postage; and Federal Express and copying charges.  Therefore, this stipulation binds Employee just as it bound Employer.  Employee has presented no request to be relieved from the effects of this stipulation.  He is not relieved from it.  Consequently, if Employee is entitled to any of his currently requested “administrative costs,” these costs must come under a statute or regulation authorizing payment other than as “medical costs,” because the parties stipulated these kinds of expenses are non-medical.  If in the future Employee wishes to be relieved from the terms of this stipulation, he may file an appropriate claim and seek appropriate relief.

Non-medical “costs” may be awardable as litigation expenses under the regulation addressing costs and attorney’s fees.  This regulation allows an award to Employee of “reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.”  Employee’s current counsel entered an appearance on October 23, 2003, and Employee filed his most recent claim on June 1, 2007.  Employee’s documentable support for these costs ranges in date from August 2003 through April 2008.  Employee itemized administrative costs totaling $17,285.64 ranging from photocopies, to purchasing medical record folders, lawyer’s fees,
 “legal assistance,” document preparation, labor-market surveys, shipping and even a “loan.”   Some of these costs are awardable, while some are not:

Costs incurred at Copy Central totaling $64.25 are not compensable because the itemization reflects “mounting” of four items at 4.22 square-feet each, without any explanation how or why this relates to anything prepared for, or presented at, Employee’s hearing.  One receipt for photocopies, presumably for $12.89, is illegible and not adequate support for any cost request; since photocopies are reimbursable at the rate of $.10 per copy, it cannot be determined from this receipt, what the per-copy charges were.  A request for $16.73 from Long’s Drug for “medical folders” is not compensable because it is unknown why medical folders were necessary in preparing for or presenting Employee’s claim at hearing.  

“Documenting Photographs” at FedEx/Kinko’s for $116.86 are compensable because photographs were offered and admitted at Employee’s hearing, reviewed, and were reasonable to demonstrate the extent of Employee’s difficulties, which were at issue until Employer’s controversion’s were withdrawn just prior to hearing.  Photographs would also have been useful to Employee’s counsel in preparing his claim for hearing.  Photographs also prevented Employee from undergoing discomfort and embarrassment that may have resulted from physically displaying his wounds and other difficulties at hearing.

“Document Preparation and Organization,” “Administrative/Legal Assistance,” and Market-Rate Survey” totaling $11,240.00 are all not compensable expenses.  Employee provided no evidence these expenses were incurred at his counsel’s request and, specifically, performed under the supervision of a licensed attorney.  There is no evidence or indication in the record these services were utilized in hearing preparation, or used at Employee’s hearing.  Many of these expenses related to “bookkeeping,” “minutes of phone conversations,” and “transcription,” but no explanation is provided as to why these services reasonably related to presentation of evidence at Employee’s hearing on any issue which he prevailed.  Furthermore, some of the work, such as collating and organizing Employee’s documents, appears to be clerical in nature and thus not compensable as payment of costs related to a paralegal or law clerk.  It is unreasonable for Employee to incur $2,750.00 to pay someone to obtain “labor market research” to determine the going rate to pay his personal care attendants.  Experience suggests more economical ways to determine what caregivers charge per hour, for example by consulting with government-sponsored job service organizations, or inquiring of the insurance adjuster.  “Internet access” is not compensable because there is no evidence Employee’s physician prescribed this as a medical necessity for Employee, and no indication it was necessary for use at Employee’s hearing.  Lastly, the $1,250.00 “loan” is not compensable because there is no indication for what the loan was used and thus, no way to fit it within the parameters of the regulation providing for awarding litigation costs.

Legal shipping charges totaling $159.91 are reasonable and compensable as “other costs as determined,” because experience shows it is frequently necessary to send documents to an employee’s counsel or elsewhere for prompt review and action, to avoid for example issues concerning applicable statutes of limitations.

Accordingly, of the original $17,285.64 administrative/legal costs submitted, Employee is entitled to $276.77 and Employer is directed to reimburse him for these amounts, as set forth above.

4)   Is Employee entitled to occupational therapy?

This is primarily a factual question to which the §120 presumption analysis applies.  Employee in the 1996 C & R previously waived his right to request an “evaluation” for an “occupational therapy table” and the table itself for use at his residence.  However, he did not waive his right to “occupational therapy.”  In satisfying the first step of the presumption analysis, Employee testified occupational therapists assisted him in his activities of daily living.  Some of this assistance included providing or altering foam rubber apparatus used to support his body.  His attending physician Dr. Ross prescribed occupational therapy for Employee and also testified as to its benefits.  This evidence is sufficient to raise the §120 presumption and causes it to attach to Employee’s claim for this benefit.

In addressing the presumption analysis’ second step, there is no contrary evidence; EME Dr. Chitnis said Employee had “appropriate sources” to meet his “equipment needs such as . . . cushions . . . etc.,” and has “help” from an “occupational therapist.”  Employer offered no evidence stating Employee does not need assistance from an occupational therapist.  Consequently, Employee prevails on the raised but un-rebutted presumption, and he is entitled to occupational therapy as prescribed by his attending physician.  Alternately, had Employer adduced substantial evidence to rebut the presumption, Employee would still prevail because the preponderance of the medical evidence convincingly shows Employee needs occupational therapy to assist him with his various cushions and with other adaptations to deal with his disabilities.  Even absent a specific, written prescription, Employee is entitled under the law to a prospective decision that occupational therapy is compensable.  Employee is directed to obtain a written prescription for specific occupational therapy, provide it to Employer, and Employer is ordered to pay for it.

5)   Is Employee entitled to dentistry? 

This is a factual issue to which the §120 presumption analysis applies.  In addressing the first step of the §120 presumption analysis, Employee was unaware of a specific, formal prescription for “dentistry” as a means of affecting his sleep apnea but thought Dr. Lin may have suggested it.  Neither party provided a medical report or testimony discussing or prescribing dental work to address Employee’s sleep apnea, and Employee is uncertain which, if any, doctor recommended it.  Dr. Hwang expressly was not involved in prescribing dentistry.  Therefore, absent “some,” “minimal,” relevant evidence suggesting work-injury-necessitated dental work, the §120 presumption does not attach and Employee has to prove his current entitlement to this benefit by a preponderance of the evidence.  Because there is no medical evidence supporting this request at this time, Employee is not entitled to an order stating dentistry to affect his sleep apnea is compensable.  

6)   Is Employee entitled to orthotic devices?

This is a factual issue to which the §120 presumption analysis applies.  In satisfying the first step of the §120 presumption analysis, Dr. Ross testified Employee’s sleep apnea is related to his industrial injury because he lacked exercise and gained weight because he is wheelchair bound.  Dr. Ross sent Employee to a sleep study clinic and it recommended an orthotic device to enable the prescribed sleep apnea machine to work properly.  Employee also testified he wanted to try an adaptation to his sleep apnea device before trying more dramatic approaches such as a tracheotomy.  This evidence is sufficient to raise the §120 presumption and causes it to attach to Employee’s claim for this benefit.

In addressing the presumption analysis’ second step, there is no contrary evidence.  Employer adduced no medical evidence stating sleep apnea and devices or apparatus prescribed to treat it are not work-related.  Employer simply argues there was no “medical evidence” to justify the orthotic claim.  But Dr. Ross provided that evidence.  An orthotic device or apparatus to enhance performance of Employee’s sleep apnea apparatus is an acceptable appliance specifically provided for in the law.  Consequently, Employee prevails on the raised but un-rebutted presumption, and he is entitled to the orthotics for sleep apnea as prescribed by his attending physician.  Alternately, had Employer adduced substantial evidence to rebut the presumption, Employee would still prevail because the preponderance of the medical evidence convincingly shows Employee needs an orthotic device to address his sleep apnea as explained by Dr. Ross.  Even absent a specific, written prescription, Employee is entitled under the law to a prospective decision that an orthotic device is compensable.  Employee is directed to obtain a written prescription for a specific orthotic device, provide it to Employer, and Employer is ordered to pay for it.

7)   Is Employee entitled to transportation expenses?

This is a legal question.  Generally speaking, an injured worker is entitled to “mileage” at an annually adjusted per-mile rate for travel to and from work-injury-related medical treatment.  However, in this case, by its terms the 1993 C & R was intended to partially resolve claims for injuries or aggravations to Employee’s spinal cord and resolve then pending disputes over “transportation expenses.”  Employee in 1993 argued Employer should purchase him a new wheelchair-accessible van.  To resolve these disputes, Employer paid Employee $55,000.00, $40,000.00 of which was for purchasing and modifying a van.  In exchange, Employee waived his right to “future transportation costs” including but not limited to expenses for “purchase or modification of vehicles,” “mileage,” “emergency transportation” except when required to travel from inpatient hospitalization for testing or transfer to another hospital for inpatient admission, and “traveling companion” costs.  The 1993 C & R is clear and unambiguous in this regard.  Therefore, to the extent Employee is currently seeking transportation expenses, he is not entitled to those expenses “except when required to travel from inpatient hospitalization for testing or transfer to another hospital for inpatient admission” in accordance with the parties’ 1993 C & R.
8)   Is Employee entitled to heating and cooling expenses?

This issue includes both legal and factual questions, and involves Employee’s request for reimbursement of costs to purchase and install a central air conditioner and insulation and for payment of electricity to run his cooling and heating systems.  Employee made alternate arguments as to how this heating and cooling should be accomplished, including a request Employer is ordered to reimburse him for the air conditioner he purchased and its installation as well as insulation, no matter how many times he may move, and the increased electric utility expenses associated with his air conditioner, which he convincingly testified he cannot afford.

The first question is whether or not the 1996 C & R waived this claim.  The parties’ intent is a factual question.  This issue does not involve a request to set aside the parties’ 1996 agreed settlement, but rather to interpret it.  The C&R’s terms explicitly show the parties intended to make it an enforceable, final agreement, but the meaning of the agreement’s terms as they apply to this issue must be determined.  

The 1996 C & R did not waive Employee’s right to all “medical” care.   At hearing, neither party offered additional information to explain their intent in the 1996 C & R.  The parties delineated their intent within the four corners of the C & R, which was to waive “any and all past, present or future housing/dwelling expenses, including modifications (interior or exterior), purchases, rentals, evaluations, or housing space related expenses of any kind.”  The issues disputed in Employee’s then-pending claim were set forth with specificity and included “pending disputes over electric/motorized wheelchairs . . . substantial modifications to his current house . . . employer/carrier should be required to purchase him a new, more suitable house . . . modifications to make it a safe environment, including ramp and sidewalk repair, emergency fire/earthquake escape system, additional storage for medical supplies and equipment, modification of bathroom and kitchen for personal access on his own, . . . a ceiling mounted grab bar, modifications in the bedroom including a significant addition . . . modifications of doorways and hallways . . . a $1200.00 home evaluation for an occupational therapy table . . . and . . . a custom designed occupational therapy table.”

The release’s intent language was somewhat broader stating its intent “to resolve all past, present, or future disputes between the parties with respect to all housing/home/dwelling/accommodations related expenses of any kind, and any past, present or future disputes related to an electric/motorized wheelchair (including parts and maintenance associated with such a chair) or an occupational therapy table (and any related evaluations) of any kind.”  The C & R was intended to “be effective in discharging the employer and its workers’ compensation carrier of all liability of whatsoever nature for all dwelling/housing related expenses of any kind, electric/motorized wheelchair expenses, and occupational therapy table expenses.”
This C & R is distinguishable from one interpreted in Williams, supra where the issues covered by the C & R’s broad language were previously claimed, disputed, and were reasonably included in the C & R’s release language.  Substantial evidence within the instant record supports finding the parties were not disputing Employee’s past, present or future claim for or entitlement to costs for purchasing an air conditioner or electricity to operate air conditioning or heating systems as medical expenses.  Nothing in the record or the 1996 C & R suggests the parties reasonably expected Employee was claiming or waiving purchase of an air conditioner or electricity to power a heating or cooling device.  Construing this C & R’s terms, there is no evidence the parties intended to waive purchase of an air conditioner or electricity as medical care, and substantial evidence shows those benefits had not been claimed at the time the C & R was written and the C & R did not specifically waive Employee’s right to claim an air conditioner or electricity.  Furthermore, the C & R specifically reserved Employee’s right to claim future medical benefits not otherwise specifically waived.  Consequently, assuming arguendo an air conditioner and electricity can be considered under the umbrella term “medical” or “apparatus,” substantial evidence supports a finding the 1996 C & R does not waive Employee’s right to claim reimbursement for purchase of an air conditioner, or electricity to power his air conditioner and heating system.

However, the 1996 C & R waives Employee’s right to claim Employer is responsible for reimbursing him for the costs of insulation and costs associated with installing the central air conditioner and insulation, which experience informs requires substantial modification to Employee’s home and are “housing/home/dwelling/accommodations related expenses.”  The C & R’s language and substantial evidence in the record shows the parties in 1996 reasonably expected there might be other medically-related modifications to the actual structure of Employee’s home when they entered into their settlement.  For example, Employee’s bed and related apparatus weighs approximately 1.5 tons, which may make reinforcing his floor a necessity.  That issue was raised, paid for through settlement and waived.  The C & R intended to release Employer from those kinds of expenses.  Employee may require additional medically related devices or appliances in the future, which also may be very heavy or may require modification of his home, and while the C & R does not waive his right to make claims for those devices or apparatus, it waives his right to request modifications to the structure of the home itself to accommodate them.  

The 1996 C & R, while not preventing claims for “medical” or “apparatus” other than that specifically listed as waived, intended to relieve Employer from costs associated with modifying Employee’s residence to install those devices.  Insulation is permanently installed in a dwelling and though it may be intended to make the air-conditioner or heater more efficient, it is not intended to affect Employee’s medical condition directly, and is an alteration or addition to his home, and is therefore waived.  In short, while the 1996 C & R does not waive the right to request reimbursement for purchase of an air conditioner or electricity to operate an air conditioner or heater, it does waive the right to require Employer to pay for the insulation itself and costs associated with installing the air conditioner and insulation because insulation and installing an air conditioner and insulation are “dwelling/housing related expenses.”

The second part of this issue is a legal question, because Employer argued Employee cannot call an air conditioner and electricity -- which it describes as “housing expenses” -- “medical expenses” simply to circumvent the 1996 C & R.  Assuming arguendo, air conditioning, heating, and the electricity to power them are “medically necessary,” the question becomes whether or not an air conditioner and electricity to power medically necessary apparatus are compensable “medical” expenses under the Act.  The law requires Employer to furnish injured workers with “medical,” “apparatus,” and “other . . .  treatment.”  The law defines “medical and related benefits” as including but “not limited” to “physicians’ fees, nurses’ charges, hospital services, hospital supplies, medicine and prosthetic devices, physical rehabilitation, and treatment for the fitting and training for use of such devices as may reasonably be required which arises out of or is necessitated by an injury. . . .”  The “not limited to” language specifically allows for additional inclusions to the list of compensable, medical “and related” benefits.  Assuming this case demonstrates workable air conditioning and heating systems are medically necessary to affect the ambient temperature in Employee’s environment for treatment of Employee’s work-related symptoms, and their use results in higher utility bills, purchase of an air conditioner and some utility bill subsidy is reasonable and necessary for “treatment” or qualifies as “apparatus” under the Act. 
In this case, the question of whether or not “heating and cooling” or an air conditioner are medically necessary is not at issue.  Employer does not offer argument or evidence suggesting the air conditioner and electricity are not compensable, or are unreasonable or unnecessary.  Employer simply argues they were waived in the 1996 C & R.  Were it an issue, it would be a factual question to which the §120 presumption applies.  In satisfying the first step of the §120 presumption analysis, Dr. Silverman and Dr. Hwang opined Employee’s paralysis caused his body’s inability to regulate its temperature.  Dr. Hwang testified this occurs through autonomic nervous system dysfunction, and she specifically said cooling and heating is “medically necessary” for Employee.  Employee purchased a central air conditioner system for the expressed purpose of regulating the temperature in his home, and had it installed.  This evidence is sufficient to raise the §120 presumption and causes it to attach to Employee’s claim for this benefit.

In addressing the presumption analysis’ second step, there is no contrary evidence.  Employer adduced no medical evidence stating ambient temperature maintenance is not medically reasonable, necessary, or necessitated by Employee’s work-related injury.  There is no evidence Employee purchased and installed the central air conditioner for any other reason than to address his body’s overheating issues.  Employer simply argues this benefit was waived, which as discussed supra, it was not.  Alternately, had Employer adduced substantial evidence to rebut the presumption, Employee would still prevail because the preponderance of medical and lay evidence convincingly shows Employee needs to maintain varying room temperatures to address his body’s inability to regulate its temperature, and a central air conditioner is a reasonable way to accomplish this.  

Employee convincingly testified he cannot afford to run the air conditioner as he would like.  Experience advises that central air conditioners require relatively significant amounts of electricity.  If Employee is to use his air conditioning or heating system to regulate his body temperature, he is necessarily going to incur electrical expenses above those he would normally incur.  Were Employee required to bear an increased utility expense, his medical benefit would be diminished by that amount and he would have “to expend out-of-pocket monies to obtain the benefits” of a medically necessary device.  Consequently, Employee prevails on the raised but un-rebutted presumption, and he is entitled to reimbursement for the costs of purchasing an air conditioner as a medically necessary device, and any documented additional energy costs (above and beyond his normal requirements) to power his heating and cooling systems to maintain his body temperature as recommended by his attending physicians.  

The plumber’s invoice for the central air conditioner provided in Employee’s exhibits fails to itemize how much of the total cost was for purchase, and how much was for installation.  Employee is directed to obtain an itemization showing the purchase price of the central air conditioner system and provide it to Employer.  Employer is directed to reimburse Employee for this cost.  Employee is not entitled to the installation costs.  Employee shall provide written evidence of his electric bills before and after using his heating and cooling systems to address times when his work-related injury requires adjustments to his body temperature.  Employer is responsible to pay the documentable increase.

9)   Is Employee entitled to a resistance training exercise device and related supervised training?

This is a factual question to which the §120 presumption applies.  In satisfying the first step of the §120 presumption analysis, Dr. Fatteh opined a free motion machine is a safe form of resistance exercise specifically designed for disabled people to increase upper body strength, and said “resistance training for [Employee] would be medically necessary.”  Early on, he opined Employee’s strength training requires “regular supervision,” which could be “tapered” possibly as time goes by.  Dr. Fatteh said upper extremity strength plays a role in improving Employee’s respiratory situation, pain reduction, and helps maintain Employee’s quality of life.  Dr. Hwang testified any overall mobility training indirectly improves circulation, which aids Employee’s breathing “secondarily.”  This evidence is sufficient to raise the §120 presumption and cause it to attach to Employee’s claim for this benefit.

In addressing the presumption analysis’ second step, there is no contrary evidence.  Employer adduced no medical evidence stating a resistance exercise device is unreasonable, medically unnecessary or not necessitated by Employee’s work-related injury.  Employer simply argued it had no specific prescription for one.  But Employee is still entitled to a prospective ruling on whether such a device is compensable.  Consequently, Employee prevails on the raised but un-rebutted presumption, and he is entitled to a resistance exercise device as recommended by his attending physicians.  Alternately, had Employer adduced substantial evidence to rebut the presumption, Employee would still prevail because the preponderance of the medical and lay evidence.  Dr. Fatteh provided medical testimony concerning a particular device.  That Dr. Fatteh is not particularly familiar with this specific device does not detract from his credibility; he demonstrated adequate knowledge to support his prescription, and it is supported by substantial evidence.  Employee is directed to obtain a specific prescription for a particular type or model of upper body resistance exercise device and provide it to Employer for processing and payment.  Employer is directed to pay the costs of purchasing the prescribed device.

10)   Were Employer’s controversions in bad faith, unfair or frivolous?

Under the law, medical care is considered “compensation.”  To the extent Employer controverted specific medical care items based upon Dr. Chitnis’ EME reports pertaining to those specific items, its controversion were not in bad faith, unfair or frivolous because the items Dr. Chitnis opined should be reduced or eliminated were not items subject of a prior Board order, or a stipulation which had the effect of an order, which under the law would require Employer to file a petition and seek an order before it terminated those benefits.  Furthermore, Dr. Chitnis gave supported opinions acupuncture, massage and a personal trainer should be reduced, a nutritionist and a physical therapy assistant were unnecessary, a physical therapist was needed in only limited circumstances, and specific supplements were not reasonable and necessary.  In short, for a controversion notice to be filed in good faith, Employer must possess at the time of controversion sufficient evidence in support of the controversion that, if Employee does not introduce evidence in opposition to the controversion, Employee would be found not entitled to benefits.  Here, Dr. Chitnis gave clear opinions on the specific items upon which Employer relied upon her words to deny.  Had Employee not proffered contrary opinions, he would not have been entitled to those specific benefits.  Thus, controversions of specific, medical items or treatments based on Dr. Chitnis’ EME reports and her related opinions as set forth supra were not in bad faith, unfair or frivolous.

However, the same is not true of other items Employer controverted, including a Clinitron bed on March 19, 2007, citing Dr. Chitnis as support.  Dr. Chitnis did not disapprove the bed and specifically admitted she did not “have enough experience to recommend one bed over the other.”  All Dr. Chitnis said in respect to “the bed” was Employee’s doctor had strongly recommended a bed that helped heal his ulcers faster.  Furthermore, it is not clear from her report what bed (i.e., the Flap Chair or the Clinitron) is “the bed” to which Dr. Chitnis referred.  Accordingly, at the time Employer filed its Clinitron bed controversion, it had no valid factual or legal reason to deny it, and had Employee offered no contrary evidence, Employee would not have been denied this benefit based upon that controversion.  Because the bed was ultimately prescribed (though not purchased), it was due Employee, absent some valid factual or legal reason to deny it.

Similarly, Employer on June 27, 2007 controverted “diabetes, hypertension, dental issues, and sleep apnea” stating Employee suffered a spinal cord injury and reasoning “concurrent conditions” such as these were not Employer’s responsibility.  First, Employer stipulated and agreed in 1998 to accept treatment for Employee’s diabetes as a work-related condition and specifically agreed to pay for past “and continuing” treatment for that condition.  Consequently, Employer unilaterally reneged on its stipulation, which had the legal effect of a Board order, without seeking relief from the terms of its stipulation, as required by law.  Second, Employer expressed a medical basis for its denials of “diabetes, hypertension, dental issues, and sleep apnea” but had no medical evidence at the time of its controversion supporting the notion these concurrent conditions were not part of Employee’s injury or its “related sequelae.”  To the extent Employer’s controversion could be considered a legal objection, it offered no supportable, legal rationale for its objection.  

Accordingly, at the time Employer filed its “diabetes, hypertension, dental issues, and sleep apnea” controversion, it had no valid factual or legal reason to deny, and had Employee offered no contrary evidence, Employee would not have been denied these benefit based upon that controversion.  Consequently, these controversions were made in bad faith, and were unfair and frivolous.  Substantial evidence in the record shows diabetes, hypertension and sleep apnea treatment was prescribed, so it was due Employee, absent some valid factual or legal reason to deny it.  The record does not show treatment related to “dental issues” was prescribed, so that particular controverted benefit was not due Employee at the time it was controverted.

By comparison and contrast, though the parties also stipulated to a personal trainer and a non-medical fitness facility, this agreement left the “personal trainer” part of the stipulation open to some review, to ensure it is “deemed reasonable and necessary.”  Dr. Chitnis’ report opined, in conformance with that agreement, personal training should be reduced for the stated reasons -- in other words, she gave an opinion Employee’s then current level of personal trainer usage was not “reasonable and necessary.”  Consequently, Employer’s controversion of the personal trainer, which resulted in it being reduced, did not require a pre-termination petition and hearing, was not made in bad faith and was not unfair or frivolous.

Because it is determined Employer frivolously or unfairly controverted compensation due, specifically the Clinitron bed, and care or treatment related to diabetes, hypertension, and sleep apnea as discussed supra, a copy of this Decision and Order will be sent to the division of insurance for action as required by law, at the time of filing.  
11)   Is Employee entitled to a penalty?

A valid controversion notice, timely filed will protect an employer from imposition of a penalty of whether or not an employer consults with an employee’s physicians before controverting.  Therefore, as discussed supra, Employer’s controversion insofar as it was based upon Dr. Chitnis’ specific opinions on listed treatments or services, protects Employer, was valid and Employee is not entitled to a penalty on those specified treatments or services.

However, if none of the reasons given for a controversion of a particular treatment or service is supported by sufficient evidence absent Employee’s offer of contrary evidence, or supported by law to warrant a finding Employee is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and the law says a “penalty is therefore required.” For the reasons stated supra, which are incorporated here by reference, Employer had no valid basis in law or fact for the controversions it filed on the Clinitron bed, and on care or treatment related to diabetes, hypertension, and sleep apnea.  Consequently, Employee is entitled to a statutory penalty on the value of those benefits.  

In this case both penalty provisions apply; §155(e) applies to penalize Employer for those treatments or items payable without an award, while §155(f) applies to penalize Employer for those payable under the terms of an award, which includes those items to which the parties stipulated in 1998.  Consequently, Employee is entitled to a §155(e) penalty on the value of a Clinitron bed as of the controversion date, and on any hypertension and sleep apnea treatments due and owing as of the date of its controversion and on any not timely paid through the date Employer withdrew its controversion.  Employee is entitled to a §155(f) penalty on the value of diabetes treatments due and owing as of the date of its controversion and on any not timely paid through the date Employer withdrew its controversion.

12)   Is Employee entitled to interest?

Medical benefits are considered “compensation” under the law for awarding interest.  Employer controverted various medical benefits, and then later withdrew its controversion.  The adjuster testified the past bills had either been paid, or were in the process of being paid.  The parties are in the best position to determine what individual bills and records were properly provided to Employer, and when, and if any of those were not timely paid according to the law in effect at the time of Employee’s 1976 injury.  To the extent any medical bills were not timely paid after Employer received a medical record and related bill, Employer is responsible for pre-judgment interest on each unpaid installment of compensation, or unpaid portion thereof, from the date each installment of compensation, or portion thereof, should have been paid, at the rate of 10.5% per annum.  

13)   What is an appropriate award of actual attorney’s fees and costs for Employee?

Employer expressly did not object to the time Employee’s attorney and his staff expended on this case, as set forth in Employee’s initial affidavit of fees and costs, and did not object to either of the two affidavits’ form.  Employer objected to the claimed hourly rate for Employee’s attorney and the highest rate associated with his paralegal staff.  Employer further objected to Employee’s additional, supplemental fees unless Employee was awarded benefits on issues remaining after Employer withdrew its controversions on June 12, 2009.  Furthermore, Employer reiterated its objection to reimbursing Employee for attorney’s fees he paid to attorney Susan Hains, and made specific objections to various costs submitted post-hearing.

First, assuming arguendo Susan Hains is an attorney licensed to practice law somewhere, she clearly provided services in respect to Employee’s workers’ compensation claim, including trying to negotiate a settlement, working on a care plan and other similar activities normally associated with representing an injured worker.  Employee and Ms. Hains had a fee contract, and Employee paid her fees.  Such contracts are not valid unless approved.  The record shows no evidence attorney Hains provided an affidavit itemizing her attorney’s fees.  These fees have not been included as part of Mr. Choate’s fee request.  Accordingly, attorney Hains’ attorney’s fees have not been approved.  Therefore, Ms. Hains’ fees are not awardable as reimbursement to Employee unless and until they are approved.  Furthermore, under the law, receiving an attorney fee “on account of services in respect to a claim” is a misdemeanor unless the fee has been approved.  Given the potential criminal implications of Ms. Hains’ receipt of fees from Employee, absence of Ms. Hains’ fee affidavit and given the unlikelihood Employee would have known of these legal provisions before paying Ms. Hains’ fees, the issue of reimbursement of Ms. Hains’ fees to Employee is neither awarded nor denied and remains undecided.  To best ascertain the parties’ rights in respect to this portion of Employee’s reimbursement claim, Employee is directed to obtain an itemized fee affidavit done in accordance with our regulations from Ms. Hains, file and serve it.  Jurisdiction over this issue is retained pending any continued disputes over it.

Second, Employee’s current attorney is well experienced as a general litigator, but conceded he has little experience in workers’ compensation cases.  Though Employee is compelled to provide more full answers to discovery, if possible, he essentially conceded he simply needed more time to try to find additional information, and did not actually resist Employer’s request, or petition for review of the designee’s discovery order.  Therefore, this part of the decision does not factor to reduce his counsel’s entitlement to fees.  Most notably, Employee’s counsel through legal services provided to Employee successfully persuaded Employer to withdraw its prior controversions, which is a significant benefit to Employee.  His services also resulted in: a limited order preventing Employer from unilaterally controverting and terminating certain benefits in the future; in minimal administrative costs; occupational therapy; orthotic devices; heating and cooling costs; a resistance training device; a finding some controversion were in bad faith, unfair and frivolous; penalties on some benefits; and interest.  Employee did not prevail on most requested administrative costs, dentistry (because there is no prescription) and transportation expenses (because they were waived in a prior C & R).  Lastly, Employer did not object to the time spent by Employee’s counsel or his paralegals, or to the format of his counsel’s affidavit.
Consequently, no time is deducted from Employee’s initial or supplemental fee affidavits, because there was no objection to the initial affidavit, the time spent as reflected on both the initial and supplemental fee affidavits is reasonable given the results obtained, and Employee prevailed to some degree on most of the issues remaining after Employer withdrew its controversions.  However, it cannot be determined from the affidavits, without calculating individual entries on dozens of pages, how many hours total were incurred by Mr. Choate or by his paralegal staff because the hours are not sub-totaled.  Employee’s counsel is directed to identify the sub-totals, i.e., the hours incurred, for his attorney services and for each paralegal’s services, file it, and serve it on Employer to facilitate paying the fee award.

The requested hourly rate of $375.00 is not an appropriate rate for an attorney with limited experience in workers’ compensation law.  Employee’s counsel’s request for $375.00 is denied; his fees shall be compensated at the hourly rate of $250.00, which is more consistent with precedent, counsel’s overall legal experience since 1980 and takes into account his relatively limited experience handling workers’ compensation claims.  Experience suggests a maximum hourly rate for experienced workers’ compensation paralegals is $125.00; in this case, hourly rates for paralegal services at $175.00 are denied.  Lesser rates, i.e., those charged at rates less than $125.00 per hour, charged by other paralegals or legal assistants as set forth in Employee’s counsel’s affidavit are approved and awarded.

Employee itemized $2,726.38 in litigation costs on his June 23, 2009 affidavit, and $3,972.69 additional costs on his July 7, 2009 affidavit, for a total of $6,699.07; he also itemized as additional costs associated with attending his hearing, $11,109.91 in “rental” (including car and house), “flight” expenses for tickets and baggage, and “medical misc.,” including use of an “oxygen concentrator” and “Aviation Mobility.”  Employer had limited objections.

The testimony or appearances of witnesses, Lipski, Gilfillan and Levinson were not relevant or necessary to the issues decided at hearing and addressed issues withdrawn prior to hearing; witness Smith’s testimony was excluded.  All of these witnesses, if needed at all, could have participated telephonically.  Therefore, to the extent any of the requested costs are associated with these people’s attendance or participation telephonically at hearing as “witnesses,” (as opposed to those present serving as Employee’s lift team members or personal care attendants while in Alaska), costs related to those witnesses are denied, including Ms. Lipski plane ticket.  

Expenses of $313.60 for a rental car for use on January 16, 2008 is denied because it is unreasonable and unnecessary to make Employer pay for an entire week’s use of a rental car without further justification, which Employee failed to provide; one day’s rental costs prorated at $44.80 are awarded.  Employer objected to a January 13, 2008 hotel room charge; there is no evidence in the two affidavits of a charge on that date.  Employee offered no justification for two hotel rooms for the same deposition on January 16, 2008; therefore, because it is reasonable for Employee’s counsel to have spent the night in a hotel prior to the deposition, the charge of $145.00 for the room on January 16, 2008 is denied; the charge of $244.11 for January 15-16, 2008 is awarded.

Employee offered no justification for incurring charges for a six night stay in Anchorage for his hearing, which occurred on one day.  It is reasonable for Employee to incur expenses related to an overnight stay for his hearing, covering two days rental.  Consequently, Employee’s request for $1,800 for house rent is denied; Employee is awarded a pro-rated amount of $600.00 for two day’s rental.  With the above-noted, specific exceptions, Employee is entitled to the balance of the requested costs, as set forth in his affidavits and supporting documentation.

Lastly, Employee’s physicians should be provided with copies of a “Physician’s Report,” form 07-6102 and use it.  Physicians’ regular use of that form will further the speedy and summary resolution of many future medical care issues in this case, and prevent confusion concerning what is being prescribed and by whom.  Employee is directed to obtain copies of this either on-line or by request from any Board office, and provide copies to his treating physicians for their use.  Employee’s physicians are directed to use these forms.


CONCLUSIONS OF LAW

1)   Employee shall be compelled to respond more fully to Employer’s Petition to Compel discovery.
2)   Employee is entitled to a limited order preventing Employer’s unilateral controversion of specified, future benefits.

3)   Employee is entitled to some but not all administrative costs.

4)   Employee is entitled to occupational therapy.

5)   Employee is not entitled to dentistry. 

6)   Employee is entitled to orthotic devices.

7)   Employee is not entitled to transportation expenses, except as reserved in his 1993 C & R.

8)   Employee is entitled to heating and cooling expenses.

9)   Employee is entitled to a resistance training exercise device and related supervised training.

10)   Portions of Employer’s controversions were in bad faith, unfair and frivolous.

11)   Employee is entitled to a penalty on some benefits.

12)   Employee is entitled to interest.

13)   An appropriate award of actual attorney’s fees and costs for Employee is $250.00 per hour for attorney time, a maximum of $125.00 for paralegal/legal assistant time, and costs as ordered in this decision; reimbursement to Employee of fees paid to attorney Susan Hains is neither awarded nor denied and remains undecided.


ORDER

1) Employee is compelled to make good faith, reasonable, additional efforts to locate first names, last known addresses, and any other identifying information concerning his past personal care attendants as previously ordered, and provide this information to Employer within 90 days from this decision’s date.
2) Employee is directed to keep accurate, contemporaneous records of his personal care attendants for future reference and audit purposes.
3) Employer may not unilaterally controvert or terminate diabetes treatment and care, or Employee’s attendance at a non-medical fitness facility, without first filing a petition seeking relief.
4) Employer is directed to reimburse Employee $276.77 in “administrative costs,” as litigation “costs,” as set forth in this decision.  Employee’s other requests for “administrative costs” are denied.

5) Employee is entitled to occupational therapy as prescribed by his physician.  Employee is directed to obtain a written prescription for specific occupational therapy, provide it to Employer, and Employer is ordered to pay for it.

6) Employee’s request for dentistry is denied.

7) Employee is entitled to an orthotic device as recommended by his physician.  Employee is directed to obtain a written prescription for a specific orthotic device, provide it to Employer, and Employer is ordered to pay for it.
8) Employee’s request for transportation expenses is denied, except for those transportation expenses specifically reserved in the 1993 C & R. 
9) Employee is entitled to reimbursement for the costs of purchasing an air conditioner as a medically necessary device, and any documented additional energy costs (above and beyond his normal requirements) to power his heating and cooling systems to maintain his body temperature as recommended by his attending physicians.  Employee is directed to obtain an itemization showing the purchase price of the central air conditioner system and provide it to Employer.  Employer is ordered to reimburse Employee for this cost.  Employee is not entitled to the installation costs.  Employee shall provide written evidence of his electric bills before and after using his heating and cooling systems to address times when his work-related injury requires adjustments to his body temperature.  Employer is responsible to pay the documentable increase.
10) Employee is entitled to a resistance exercise device.  He is directed to obtain a specific prescription for a particular type or model of upper body resistance exercise device and provide it to Employer for processing and payment.  Employer is ordered to pay the costs of purchasing the prescribed device.
11) Employer’s controversion of a Clinitron bed on March 19, 2007, and its June 27, 2007 controversion of diabetes, hypertension, and sleep apnea were made in bad faith and were unfair and frivolous.
12) The assigned clerk or Workers’ Compensation Officer is directed to send a copy of this Decision and Order to the division of insurance for action as required by law, at the time of filing.  

13) Employee is entitled to a §155(e) penalty on the value of a Clinitron bed as of the date of Employer’s controversion date, and on any hypertension and sleep apnea treatments due and owing as of the date of its controversion and on any not timely paid through the date Employer withdrew its controversion.  Employee is entitled to a §155(f) penalty on the value of diabetes treatments due and owing as of the date of Employer’s controversion and on any not timely paid through the date Employer withdrew its controversion.

14) To the extent any medical bills were not timely paid after Employer received a medical record and related bill, Employer is responsible for pre-judgment interest on each unpaid installment of compensation, or unpaid portion thereof, from the date each installment of compensation, or portion thereof, should have been paid, at the rate of 10.5% per annum.  

15) The issue of reimbursement of Ms. Hains’ attorney’s fees to Employee is neither awarded nor denied and remains undecided.  Employee is directed to obtain an itemized fee affidavit done in accordance with our regulations from Ms. Hains, file and serve it.  Jurisdiction over this issue is retained pending any continued disputes over it.

16) Employee’s counsel requested rate of $375.00 is denied.  Employee’s counsel shall be compensated at the hourly rate of $250.00.

17) Employee’s counsel’s paralegals requested rate of $175.00 is denied.  The highest paralegal hourly rate approved is $125.00.  Lesser requested rates, i.e., those charged at rates less than $125.00 per hour, charged by other paralegals or legal assistants as set forth in Employee’s counsel’s affidavit are approved and awarded.  

18) Employee’s counsel is directed to identify the sub-totals, i.e., the hours incurred, for his attorney services and for each paralegal’s services, file it, and serve it on Employer to facilitate paying the fee award.

19) Witness costs related to Lipski, Gilfillan and Levinson are denied.  Expenses of $313.60 for a rental car for use on January 16, 2008 are denied; one days rental costs prorated at $44.80 are awarded.  The charge of $145.00 for a hotel room on January 16, 2008 is denied; the hotel room charge of $244.11 for January 15-16, 2008 is awarded.  Employee’s request for $1,800 for house rent to attend his hearing is denied; Employee is awarded a pro-rated amount of $600.00 for two days housing rental.

20) With the above-noted, specific exceptions, Employee is entitled to the balance of the requested costs, as set forth in his affidavits and supporting documentation.

21) Employee is directed to obtain copies of Board-provided “Physician Report” form 07-6102 and provide them to his physicians, who are directed to use them.

Dated at Anchorage, Alaska on November 24, 2009.





            ALASKA WORKERS’ COMPENSATION BOARD






William J. Soule,






Designated Chairman






Patricia Vollendorf, Member






Robert Weel, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 20 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WILLARD L. HARRIS employee / applicant; v. M-K RIVER, employer; ACE INDEMNITY INSURANCE CO, insurer  / defendants; Case No. 198102824; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on November 24, 2009.





             Jean Sullivan, Clerk
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� 8 AAC 45.120(e).


� 1996 C & R.


� These points were numbered in the original document.  The numbers are changed to letters here to avoid confusion with the numbered, factual findings.


� Attachment to Controversion dated February 9, 2007.


� The referenced items were numbered in the addendum; numbers are here changed to letters to avoid confusion with the numbered factual findings.


� These items were numbered in Employer’s written argument but are lettered here to avoid confusion with the numbered factual findings.


� Former AS 23.30.155, applicable to this 1976 injury.


� Former AS 45.45.010, applicable to this 1976 injury.


� Attorney’s fees paid to Susan B. Hains will be addressed later in this decision.
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