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                                            Employee, 

                                            Applicant

                                                   v. 
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                                            Employer,
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	FINAL DECISION AND ORDER

AWCB Case No.  199300212
AWCB Decision No. 09-0177
Filed with AWCB Anchorage, Alaska

on November 25, 2009


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for PPI and medical benefits on October 7, 2009 at Anchorage, Alaska.  Employee Mack A. Parker appeared telephonically and represented himself (Employee).  Attorney Robert Griffin, Griffin & Smith, represented the Employer/Insurer (Employer).  The record closed at the conclusion of the hearing.  

PROCEDURAL MATTERS

Employer objected to the Board contacting Barry Matthisen, D.C., Employee’s witness, regarding issuance of a subpoena.  Employee had twice requested subpoenas of Dr. Matthisen, once by letter dated February 26, 2008 and again by letter dated August 13, 2008.  Therefore, pursuant to Bohlman v. Alaska Construction and Engineering, 205 P.3d 316 (Alaska 2009)
, Dr. Matthisen, D.C., was contacted and agreed to testify by telephone at the hearing, as Employee’s witness.  

At hearing Employee requested the hearing be continued so he could obtain counsel.  Since this matter was continued from April 7, 2008, for the same reason, and Employee had previously provided the Board with a list of all the attorneys he had contacted to represent him, fairness and judicial economy favored having the hearing proceed as noticed.  

Employee reasserted his request to cross-examine Christopher Horton, M.D., who died in 2002, or in the alternative to have his affidavit excluded from evidence.  The affidavit was admitted into evidence.  Employer filed the affidavit and served a copy on Employee in 1996.  Employee did not request his right to cross-examine Dr. Horton until 2007, by which time the doctor had passed away.  Employee’s request to cross-examine Dr. Horton was untimely.  In addition, the affidavit was admitted pursuant to the Alaska Rules of Evidence, under the exception allowing hearsay evidence when the declarant has died.  


ISSUES
Employer contends Employee’s claim was untimely filed and his request for a hearing was also untimely under AS 23.30,105, AS 23.30.110(c) and by the doctrine of laches.  Employer asserts the doctrine of laches bars Employee’s claim because he did not diligently pursue his claim.  Employee asserts his request for PPI and travel reimbursement was timely because he has been incarcerated and was not able to pursue his benefits actively.  

1. Is Employee’s claim for PPI and travel reimbursement barred by the doctrine of laches or his failure to pursue his claim diligently?

Employee contends he is entitled to PPI as a result of the 1993 injury while working for Employer.  He asserts that until the injury he had no diagnosis or treatment for any back complaints.  Employer contends Employee has no PPI as a result of the work injury as any PPI was the result of pre-existing degenerative disc disease or activities subsequent to the work injury.

2. Does Employee have any PPI as a result of the 1993 work injury?

Employee also asserts he is entitled to reimbursement for mileage for medical treatment he received in 1993.  Employer contends Employee is not entitled to any transportation reimbursement because he has not submitted either a log or receipts documenting travel for medical treatment related to the work injury.

3. Is Employee entitled to reimbursement for medically related travel as a result of the work injury?


FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1. Employee was working for Employer when he was injured on January 4, 1993 apprehending a shoplifter who was leaving the store with unpaid merchandise.  Employee was knocked to the ground in the course of the altercation.  

2. On January 4, 1993, Clifford Merchant, M.D., diagnosed a severe contusion to Employee’s left forearm, cervical muscle strain, and thoracic muscle strain.  Employee was taken off work until January 14, 1993 (Ex. 11).

3. Employee was paid temporary total disability (TTD) from January 5, 1993 through February 11, 1993 (3/24/1993 Compensation Report).

4.On January 19, 1993, Barry Matthisen, D. C., saw Employee for severe neck and low back pain and he recommended Employee undergo an MRI (1/19/1993 chart note).

5. On January 24, 1993, Employee had an MRI which showed minimal degenerative change at L5-S1 with a slight circumferential intervertebral disc bulge (1/23/1993 MRI report).

6. On or about February 11, 1993, Employee was incarcerated by the State of Alaska (State of Alaska Department of Corrections Health Care Progress Notes).

7. On June 12, 1993, Christopher Horton, M.D., examined Employee for complaints of neck and low back pain.  He reviewed Employee’s x-rays and the January 24, 1993 MRI, and opined Employee had preexisting degenerative disc disease aggravated by a strain/sprain of the cervical and lumbar spine as a result of the January 1993 work injury (Ex. 17).

8. On August 10, 1993, Employee was seen by Michael James, M.D. who noted Employee’s electrodiagnostic study showed no evidence of radiculopathy in the upper left extremity or in the lower extremities.  There was no evidence of peripheral entrapment of nerves (Ex. 14).

9. On December 28, 1994, Employee filed an Application for Adjustment of Claim (AAC) for permanent partial disability (PPI)
 and $280.00 in medical transportation costs (Employee’s 12/28/1994 AAC).

10. Employee filed a log dated August 31, 1995, seeking $280 in reimbursement for mileage for his doctor’s visits in January 1993.  Employee stated he traveled from Business Pk Blvd to Dimond Blvd [Dr. Matthisen’s office] for the appointments (Employee’s 8/31/1995 list of doctor’s visits, received at AWCB on 9/5/1995).

11. On March 6, 1996, Employee filed an Affidavit of Readiness for Hearing (ARH) (received at the Board on March 12, 1996) but at the prehearing conference on April 17, 1996, he requested any hearing be postponed until his release on parole in about six months (3/6/1996 ARH; 4/17/1996 Prehearing Conference Summary).

12. On February 28, 1996, Employee saw Robert Fox, M.D., for low back pain.  Employee indicated a sharp pain had developed while climbing stairs.  Dr. Fox found no evidence of any significant neurological change (Ex.16).

13. On April 3, 1996, Dr. Fox again examined Employee and noted the 1993 MRI showed degenerative disc disease, L5-S1.  Dr. Fox found Employee’s condition to be stable with no need for additional diagnostic studies.  He observed no significant neurological change (4/3/1996 Fox chart note).

14. At the June 12, 1996, prehearing Employer asked for Employee’s ARH to be rendered inoperative.  The Chair declined to do so, finding Employee’s request for the hearing to be set following his parole to be reasonable, considering the circumstances (6/12/1996 Prehearing Conference Summary).  Employer did not appeal this decision.

15. On September 26, 1996, Christopher Horton, M.D., signed an affidavit reiterating he examined Employee on June 12, 1993 for complaints of neck and low back pain.  At the time he examined Employee he reviewed Employee’s x-rays and the January 24, 1993 MRI, and opined Employee had preexisting degenerative disc disease aggravated by a strain/sprain of the cervical and lumbar spine as a result of the January 1993 work injury.  He found Employee was medically stable three to four weeks post injury when the strain/sprain resolved.  He also stated Employee was able to return to his work at the time of injury without any restrictions (Ex. 17).

16. On August 17, 2005, Employee underwent a left L5-S1 microdiskectomy by Abhay Sanan, M.D., Neurosurgeon, at Carondelet St. Mary’s Hospital, Tucson, Arizona (Ex. 19).

17. On July 18, 2006, Dr. Sanan rated Employee as having a 10 percent whole person PPI, using the AMA Guides to the Evaluation of Permanent Impairment (Ex. 19).

18. Employee filed a Workers Compensation Claim (WCC) dated March 22, 2007, seeking PPI and travel reimbursement.

19. Employee filed an ARH dated July 16, 2007, seeking a hearing on his March 22, 2007 WCC.

20. On November 2, 2007, Dr. Sanan signed an affidavit stating Employee had a classic S1 radiculopathy.  He further stated, to a reasonable degree of medical probability, Employee’s 1993 work injury was not a substantial factor in Employee’s need for surgery and the PPI rating was the result of the surgery.  The work injury was a temporary aggravation of Employee’s lumbar disc disease (Ex. 19).

21. On May 6, 2008, Barry Matthisen, D.C., signed an affidavit on May 6, 2008, stating he had treated Employee between January 11, 1993 and January 27, 1993, for neck and low back pain.  He agreed with Dr. Horton and Dr. Sanan that the work injury of January 1993 was not a substantial factor in the need for the lumbar surgery in 2005 (5/6/2008 Affidavit).  

22. The Employee had a pre-existing degenerative back condition which was temporarily aggravated by the 1993 work injury (Matthisen testimony).

PRINCIPLES OF LAW

AS 23.30.120 Presumptions, provides, in part, that

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given. . . .

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits she seeks are compensable.  Id.  The Alaska Supreme Court has also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a "preliminary link" between the disability and her employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce "some" "minimal" relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a "preliminary link" between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wein Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].’”  Cheeks, 742 P.2d at 244.  In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004.

Once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

"Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994) citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The Board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles her to compensation benefits.  Id. at 1054.  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

AS 23.30.105 provides, in relevant part: 

(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, . . . except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.

 (b) Failure to file a claim within the period prescribed in (a) of this section is not a bar to compensation unless objection to the failure is made at the first hearing of the claim in which all parties in interest are given reasonable notice and opportunity to be heard.

In Summers v. Korobkin Construction, 814 P.2d 1369 (Alaska 1991), the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.  7 Arthur Larson & Lex K. Larson, Workers’ Compensation Law, Sec. 126.13[4], at 126-81 (2002).  In Morrison-Knudsen Co. v. Vereen, 414 P.2d 536 (Alaska 1966),  the Alaska Supreme Court found the purpose of this statute of limitations is to insure that employers are presented with a claim sufficiently contemporaneously with the time of injury to give the employer a reasonable, timely opportunity to investigate and defend against the claim.  Id. at 538.  The Alaska Supreme Court noted in Justice v. RMH Aero Logging, Inc. that “AS 23.30.105(a) permits claims within two years after the date of the last payment of workers’ compensation benefits paid without an award.”  42 P.3d 549, 556 (Alaska 2002).  

AS 23.30.110 (c) provides, in part, “[I]f the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.”  

The time limit of AS 23.30.110(c) was held in Kim v. Alyeska Seafoods, Inc.,197 P.3d 193, 197 (Alaska 2008), to be “directory,” meaning that “strict compliance . . . was not required,” and that the statute will not bar a claim if there has been “substantial compliance” with it.  The Court in Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-913 (Alaska 1996), noted that the defense of statute of limitations is “generally disfavored,” and that neither “the law [n]or the facts should be strained in aid of it.”  Id. at 911; accord, Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n.5 and accompanying text (Apr. 17, 2008).  In Bailey v. Texas Instruments, Inc., 111 P.3d 321 (Alaska 2005), the Alaska Supreme Court held that an earlier claim for medical benefits could be barred by operation of AS 23.30.110(c), while a newer claim for different medical benefits, based on different, more recent medical expenses incurred after the filing of the barred claim, could survive.   In University of Alaska Fairbanks v. Hogenson, applying Bailey but not informed by the Kim decision, the Commission found that, for continuing benefits such as TTD, a new claim for benefits may arise despite the statutory bar to benefits under an earlier-filed claim if based on new facts or for a different benefit.  AWCAC Decision No. 074 (February 20, 2008) at 17.  A claimant, after being adequately informed of the 2-year deadline in AS 23.30.110(c) is required to prosecute his claim in a timely manner.  The first controversion submitted by the employer to the Board, after a claim has been filed, starts the two-year time limitation contained in AS 23.30.110(c) running on when the claimant must submit a request for a hearing.

AS 23.30.190 provides in pertinent part
:

(a) In case of impairment partial in character but permanent in quality and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee’s percentage of permanent impairment of the whole person. . . .

8 AAC 45.050 Pleadings. (c)(3)(C)
 provided in part that an answer to an Application for Adjustment of Claim must state


(C) whether the claim is barred under AS 23.30.022, 23.30.100, 23.30.105, 23.30.110, or otherwise barred by law or equity….

The Alaska Supreme Court in Wausau Ins. Co. v. Van Biene, 847 P.2d 584 (Alaska 1993), affirmed that the Board has authority to apply equitable doctrines.  The court in Schmidt v. Beeson Plumbing and Heating, Inc., 869 P.2d 1170 (Alaska 1994) discussed the elements for equitable estoppel.

The elements of equitable estoppel are “assertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice.”  [Van Biene, 847 P.2d at 588].  Implied waiver, a variant of equitable estoppel, occurs when a party's course of conduct shows an intention to waive a right and such conduct is inconsistent with any intention other than a waiver, or if neglect to insist upon the right causes prejudice to another party.  Id. at 588-89; Milne v. Anderson, 576 P. 2d 109. 112 (Alaska 1978).  Implied waiver cannot exist in the absence of “direct, unequivocal conduct indicating a purpose to abandon or waive the legal right, or acts amounting to an estoppel by the party whose conduct is to be construed as a waiver.”  Milne, 576 P.2d at 112 (emphasis added); see also Van Biene, 847 P. 2d at 589 (“[N]eglect to insist upon a right only results in an estoppel, or an implied waiver, when the neglect is such that it would convey a message to a reasonable person that the neglectful party would not in the future pursue the legal right in question.”).
ANALYSIS

The principles of equitable estoppel, including the doctrine of laches, apply to workers’ compensation claims.  Employee has not waived explicitly or implicitly his claims for PPI and travel reimbursement.  Employee did not have a PPI rating for which he could claim benefits until Dr. Sanan gave him a rating in July 2006.  Employee filed his WCC for PPI benefits dated March 22, 2007, which was received by the Board on March 27, 2007.  Thus, his WCC was within two years of receiving the rating.  His claim for PPI is not barred by equitable estoppel because he did not fail to pursue his claim for PPI and did not waive his right to do so by direct unequivocal conduct indicating an express purpose to abandon or waive his legal right.  

Employee filed a WCC dated March 22, 2007, seeking PPI within a year of receiving his rating.  Under AS 23.30.105, an employee has two years after his knowledge of his disability and its relation to his work injury to file a claim.  Employee did not have a PPI rating prior to Dr. Sanan’s rating in July 2006.  Thus, his WCC was timely.  Moreover, he requested a hearing on the March 22, 2007 WCC on July 16, 2007, well within the two years from Employer’s controversion of April 18, 2007.  Under AS 23.30.110(c) an employee has two years after a controversion is filed after a WCC has been filed.  Employee did so.  He could not have requested a hearing on a claim for PPI prior to the time he was given a rating.  Thus, his claim for PPI is not barred by the Statute of limitations in either AS 23.30.105 or AS 23.30.110(c).  

The law requires analysis of the evidence presented to determine if Employee raised the presumption of compensability and, if so, whether Employer rebutted the presumption by substantial evidence.  Employee is required to show a preliminary link between the disability, here PPI, and his employment.  Where the issue is based on a highly technical consideration, medical evidence is required.  PPI is a benefit that is based on a rating by a physician using the AMA Guides (AS 23.30.190(a)).  Therefore, in order to raise the presumption, Employee must have medical evidence documenting both a PPI rating and its relationship to his work injury.  Employee was rated for PPI by Dr. Sanan who in affidavit stated the Employee’s PPI rating was the result of the back surgery for which the work injury was not a substantial factor.  Although Dr. Sanan did not explicitly so state, the PPI rating could not be related to the work injury since the work injury was not a factor in the need for the surgery.  Therefore, Employee is unable to raise the presumption that he is entitled to PPI as a result of the 1993 work injury.  

However, if it is assumed Employee raised the presumption he is owed PPI through his own testimony that he sustained permanent impairment as a result of the work injury, then Employer has rebutted the presumption with substantial evidence through the affidavits of Drs. Horton, Sanan, and Matthisen.  These doctors all opined Employee’s work injury was a temporary aggravation of his underlying degenerative disc disease.  Dr. Sanan, Employee’s treating physician for the 2005 fusion, specifically stated the work injury was not a substantial factor in the need for the back surgery and the PPI rating was the result of the back surgery.  The work injury, according to Dr. Sanan, was only a temporary aggravation of the Employee’s pre-existing and ongoing degenerative disc disease.  The affidavits of Drs. Horton, Sanan and Matthisen are the kind of evidence a reasonable mind would accept as adequate to support a conclusion.  

Once the Employer has rebutted the presumption of compensability, the burden of persuasion shifts back to Employee and he must prove his claim by a preponderance of the evidence.  Employee is unable to show any entitlement to PPI by a preponderance of the evidence because he has no evidence to support his claim that he is owed PPI as a result of the work injury.  The preponderance of the evidence, indeed the overwhelming evidence, is that he has no PPI from the work injury.  Drs. Horton, Matthisen and Sanan, by affidavit, all stated the work incident was a temporary aggravation which resolved.  Dr. Sanan, who gave Employee a 10% PPI rating in July 2006, did not relate it to the work injury and agreed the work injury was only a temporary aggravation.  No doctor has indicated Employee has any PPI as a result of the work injury.  

Employee’s claim for medical related travel reimbursement was originally made on an pplication for Adjustment of Claim (AAC) dated December 28, 1994.  Employer denied Employee was owed any reimbursement, claiming, in part, that no itemization had been submitted.  However, Employee had submitted a request for reimbursement dated August 31, 1995, detailing the dates of his medical appointments and stating he traveled from Business Park Blvd. to Dimond Blvd.  The Employer’s adjuster could have either calculated the mileage or written Employee to ask for more specific information but apparently did neither.  Moreover, Employer did not reimburse Employee for his mileage.  

Employee never waived his claim for this reimbursement because he never indicated by “direct unequivocal conduct” an intent to waive or abandon this claim.  In fact, each time Employee filed a claim for benefits he included a request to have this mileage reimbursed.  Employee filed timely requests for a hearing.  At the prehearing on June 12, 1996, Employee asked that a hearing date not be scheduled until he was paroled and the Employer objected.  Nonetheless, the chair ruled that she would not set a hearing date at that time.  Employer did not appeal her decision.  Having acquiesced in the delay for scheduling a hearing, Employer may not now contend Employee waived his right to a hearing on his request for mileage reimbursement.  Then, in 2007 when Employee filed a new claim for PPI he again sought payment for his mileage.  A request for a hearing on this WCC was also timely filed.  Employee’s claim is not barred by equitable estoppel, as noted above.

The law requires analysis of the evidence presented to determine if Employee raised the presumption of compensability and, if so, whether Employer rebutted the presumption by substantial evidence.  Employee is required to show a preliminary link between the disability, i.e. his entitlement to have his medically related travel reimbursed, and his employment.  In order to raise the presumption, Employee must have some evidence documenting his medically related travel expenses and its relationship to his work injury.  Employee’s claim for a work injury in 1993 was not disputed in January 1993 when he treated with Dr. Matthisen.  He made a request for reimbursement and in 1995 filed a log showing the appointments and indicating from where he traveled to keep those appointments.  Employee has raised the presumption he is entitled to $280 in mileage reimbursement. 

Once Employee has raised the presumption Employer must rebut the presumption with substantial evidence.  Here, Employer only asserted Employee never provided the requisite mileage log.  However this is untrue, as the record contains the log listing all of his January 1993 appointments with Dr. Matthisen which Employee filed in 1995.  The record also contains Dr. Matthisen’s chart notes which support Employee’s claim for mileage.  Therefore, Employer has failed to rebut the presumption.  

Since Employer failed to rebut the presumption, Employee has proved his entitlement to have his mileage reimbursed by a preponderance of the evidence.  


CONCLUSIONS OF LAW

1. Employee’s claim is not barred by the doctrine of equitable estoppel or laches.

2. Employee does not have any PPI as a result of the 1993 work injury.

3. Employee is entitled to be reimbursed for his mileage related to treatment sought in January 1993, for which he submitted a log in August 1995.


ORDER

1.   Employee’s claim for PPI is denied and dismissed.


2.  Employer is ordered to reimburse Employee for his mileage for medical treatment in January 1993 and for which he submitted a log in August 1995, if this mileage has not already been paid.

Dated at Anchorage, Alaska on November 25, 2009.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MACK A. PARKER employee / applicant; v. SAFEWAY INC, employer; and SAFEWAY STORES INC., insurer/defendants; Case No. 199300212; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 25, 2009.






Kimberly Weaver, Clerk
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� “The board, as an adjudicative body with a duty to assist claimants, has a duty similar to the courts to assist unrepresented litigants.”  Id. at 320.  


�  The Application for Adjustment of Claim referred to Permanent Partial Disability; nonetheless, under the Act in 1993, the employee was to be rated for permanent partial impairment (PPI); therefore, term PPI is used in this decision for the benefit sought by Employee.


� The board’s regulation, 8 AAC 45.050(a), provided that proceedings were commenced by “filing a written application or petition.”  In turn, an application was defined by 8 AAC 45.050(b)(1) as “a request for compensation, attorney’s fees, costs or medical benefits under the Act.” (This is the regulation as it existed in 1993).


� This language is from the Act as it existed in 1993.


� This is the language of the Regulations in 1993. 





16

