AMY MAYFELD and ROBERT GIERINGER, MD v. LISA SMITH d/b/a/ A FIND DETAIL CLEANING SERVICE, LLC and WORKERS’ COMPENSATION GUARANTY CORP.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512


Juneau, Alaska 99811-5512

	AMY MAIFELD, 

                                          Employee, 

                              and                                     

ROBERT GIERINGER, MD,

                                          Medical Provider,

                               v.                

LISA SMITH d/b/a A FINE DETAIL

CLEANING SERVICE LLC,

                                          Uninsured Employer,

                                  and

WORKERS’ COMPENSATION BENEFITS

GUARANTY FUND,
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL  DECISION AND ORDER

        AWCB Case No.  200718516

        AWCB Decision No.  09-0178 

         Filed with AWCB Anchorage, Alaska

         on November 30, 2009


Employee’s claim for a finding of compensability, temporary total disability from October 2, 2007, medical benefits, transportation costs, PPI when rated, reemployment benefits eligibility evaluation, penalty and interest; and Dr. Robert Gieringer’s claim for payment for medical services, penalties and interest, came before the Alaska Workers’ Compensation Board (board) on May 28, 2009, and June 30, 2009.  Employee Amy Maifeld (Claimant) appeared on her own behalf.  Kathy Hammett appeared on behalf of Dr. Gieringer.  Lisa Smith appeared on her own behalf and that of A Fine Detail Cleaning Service LLC (Employer).  Joanne Pride of Wilton Adjustors appeared on behalf of the Workers’ Compensation Benefits Guaranty Fund (WCBGF) on June 30, 2009.  Claimant and Employer each testified.  Ms. Hammett testified on behalf of Dr. Gieringer.  Kevin Maifeld testified telephonically on behalf of Employer.  

Claimant Maifeld entered a Smallwood objection to a written statement filed on Employer’s behalf from an individual named Michael Moore.  Employer was unable to produce Mr. Moore for cross-examination, although a subpoena was issued for him. Mr. Moore’s statement was excluded.  After Mr. Maifeld’s direct and cross-examination on April 24, 2009, but prior to the second day of hearing, Mr. Maifeld filed a written statement with the board.  He did not appear for cross-examination at the hearing on June 30, 2009.  This written statement is excluded.  The record was held open in order for the parties to provide two medical records absent from the board’s file.  Those records were received and the record closed on July 15, 2009.
 

ISSUES

Claimant Maifeld contends she injured her left shoulder while tossing bags of trash into a commercial dumpster while employed as a custodian by the employer on October 1, 2007.  Employer disputes the claim, contending Claimant’s shoulder was not injured in the course and scope of her employment, was first injured prior to her employment with Employer, and reinjured in August, 2007, when Claimant was engaged in personal activity.   Employer further contends the claim was made in retribution for Employer’s having terminated Claimant for poor job performance.

Claimant Dr. Gieringer initially contended he was entitled to medical costs of $5,472.00, and interest thereon, and a penalty of $1,363.00, for medical care, including surgery, performed on Claimant’s behalf.  Dr. Gieringer concedes he has been paid for most of those services through Mr. Maifeld’s health insurance provider, Blue Cross, and when paid under the Act, will repay Blue Cross. At hearing he alleged he had provided additional medical services, and his claim had increased to $5,810.00, interest on that amount; and penalties of $1,452.50.

1. Did Claimant’s disability and need for medical care arise during the course and scope of her employment for the employer?

2.  Is Claimant entitled to medical benefits and transportation costs associated with a work injury of October 1, 2007?

3.  Is Claimant entitled to temporary total disability benefits (TTD)?  If so, for what period of time, and in what amount?

4.  Is Claimant entitled to a reemployment benefits eligibility evaluation?

5.  Is Claimant entitled to a rating for permanent partial impairment?

6.  Is Claimant entitled to penalties and interest for late paid benefits by the employer?

7.  Is Dr. Gieringer entitled to penalties and interest for late payment for medical services provided?

8.  Is Claimant entitled to benefits from the Workers’ Compensation Benefits Guaranty Fund?
                                    FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence:

1.   Claimant was an hourly employee of Lisa Smith, d/b/a, A Fine Detail Cleaning Service, LLC, an uninsured employer at the time of the alleged work injury on October 1, 2007.  She was employed as a “Cleaner” on a team providing custodial services.  The team included a “Floor Janitor.”

2.   Claimant was paid $11.00 to $11.25 per hour, with no deductions taken for taxes or insurance.  She was not asked to complete a W-4 form, nor did she ever receive a W-2 form from the employer.  She claimed she did not know how much she was paid, and submitted no financial information.  Her paychecks were occasionally made payable to her husband, who could cash them at his place of work.

3.   On August 31, 2007, Employer provided Claimant with a written performance evaluation, noting Claimant’s inconsistency in work performance.  She expressed her disapproval of Claimant’s spotty attendance, her hurried approach to her assigned tasks such that areas were not maintained properly, and noted she had given Claimant verbal warnings in the past.  

4.   On October 2, 2007, at approximately 2:28 p.m., Claimant visited the emergency room (ER) at Alaska Regional Hospital complaining of pain in the rhomboid area on the left, some pain in the trapezius area, and in her back.  She admitted she had experienced left shoulder pain before,  but the most recent onset began at work on October 1, 2007.  She attributed the pain to her work environment, where she had to do heavy lifting and tossing.  Michael Levy, MD, the ER physician, diagnosed left rhomboid sprain, left paracervical sprain, low back pain, and referred her for primary care.  

5.  Claimant’s work shift for Employer was 5:00 – 9:30 p.m., Sunday through Thursday.  On October 2, 2007, Claimant called in sick to work, the time of her call is unknown. Employer contends she fired her at that time because she could no longer tolerate Claimant’s frequent absences.  Claimant contends she was fired for reporting a work injury.  Claimant testified she told Ms. Smith’s husband, not Ms. Smith, of her job injury.  There is no persuasive evidence Employer was aware Claimant was alleging she sustained an on the job injury at the time she terminated Claimant.  

6.  On October 17, 2007, Claimant saw Leland Jones, MD for her shoulder pain. She complained of left shoulder and neck pain, constant tightness in her trapezius muscles bilaterally, which “has been for a long time,” and noted sudden onset of pain after “throwing heavy stuff in dumpster at work.”  She was unable to raise her arm above 90 degrees, and exhibited tenderness above the rotator cuff area.  An x-ray of the shoulder was taken, and a possible rotator cuff injury noted.  Magnetic resonance imaging ( MRI) revealed a “superior labral tear, and formation of a 4 mm paralabral cyst.”  She was referred to Robert Gieringer, MD.

7.  On October 22, 2007, Claimant completed a Report of Occupational Injury describing the injury occurring as she was “Tossing heavy things into dumpster and carring (sic, carrying) a heavy cart up and down stairs, 5 dys (sic) a week 4 ½ hrs a night.”  

8.   On November 5, 2007, Claimant reported to Dr. Gieringer she was injured on October 1, 2007, while throwing large amounts of trash into a dumpster.  With one particular bag of trash she experienced a sharp left shoulder pain.  Dr. Gieringer noted this would have been an overhead throw for Claimant.  His notes reflect Claimant’s statements the employer did not have workers’ compensation insurance, and fired Claimant when she filed a workers’ compensation claim.  He noted Claimant’s statement to him she could not finish her shift due to the pain experienced from the overhead throw.  It does not appear Claimant told Dr. Gieringer she had a prior left shoulder injury or injuries.  After physical examination, and review of the x-rays and MRI,  Dr. Gieringer diagnosed SLAP tear, left shoulder, non-dominant side, and recommended surgical repair. 

9.  On November 13, 2007, Dr. Gieringer performed an arthroscopic capsulorrhaphy of the left shoulder with anterior labral repair. His post-operative diagnosis was anterior labral tear with meniscal superior labrum, and posterior labral tear with primarily posterior multidirectional instability.  Dr. Gieringer noted on November 14, 2007, Claimant did not have a SLAP tear.  In his Operative Note he identified the superior labrum in Photo 1, and described it as  exhibiting “a rather odd almost like excrescence or bony excrescence of anterosuperior labrum.  This, if it was indeed that, was very old having healed over many, many years.”  Photo 6 showed some moderate inflammation.  Photo 7 is identified as a “view from anterior showing the posterior labrum, which is frayed and shows some interstitial separation of the fibers.”  Photo 9 is identified as a “view from anterior showing the anterior labrum, which shows again some interstitial fiber separation and some hypertrophy of the anterior labrum.”  Photo 10 identifies the repair of the anterior labrum looking from posterior.

10.   In follow-up appointments with Dr. Gieringer Claimant stated she was making good progress with range of motion and doing her home exercises faithfully.  On December 28, 2007, she reported she was having very good improvement with her shoulder, and “uses it just about for everything without any problems.”  She reported no pain, and sleeping through the night.  On January 18, 2008,  at eight and a half weeks post-op, Claimant was reporting she was doing well, is able to do everything she normally does with the shoulder, has good range of motion, and having no problems with it at all.  

11.   On February 8, 2008, Claimant reported she was doing well, with normal range of motion and strength back in the shoulder.  Dr. Gieringer reported flexion and abduction of 165 and external rotation to 70, internal rotation to L-2, adduction and extension to 45.  Claimant’s strength was 5/5.  Dr. Gieringer noted:  “I don’t feel it necessary to see her back here, as I do feel she’ll continue to improve on her own.”  Dr. Gieringer’s notes from February 8, 2008 indicate Claimant was not medically stationary.  He estimated her disability to continue for one more month.   He noted it was undetermined whether she would need vocational rehabilitation or whether any permanent impairment would result. 

12.   Claimant appears to have sought no further care for her shoulder until July 23, 2008, when she returned to Dr. Gieringer more than 8 months post-op.  She reported having “problems with the shoulder” for about 30 days.  She reported a small bruise appeared, and had gotten bigger.  She stated she did not recall any injury, but is a very restless sleeper and often bangs her elbow on a refrigerator which is near her bed.  Claimant showed Dr. Gieringer bruises on her elbow and on the outer aspect of her left shoulder.  Claimant had good range of motion and strength.  Dr. Gieringer noted:  “It just doesn’t make sense that she would be the way she is and not have had some kind of an injury.”  An MRI revealed an irregularity of the posterior inferior glenoid labrum which appeared to be post traumatic in etiology.  Postsurgical changes of the glenoid were noted.  On July 28, 2008 Dr. Gieringer, having viewed the MRI report, reiterated “There is something that appears rather strange about this situation and I don’t understand.  She denies any significant injury but appears to have significant pain in her shoulder, saying that it is just like it was pre-operatively.”  Dr. Gieringer recommended an injection, which Claimant declined.  Dr. Gieringer ordered another MRI, for which Claimant failed to appear.  On March 6, 2009, Claimant called Dr. Gieringer’s office seeking a referral to a physician in Delta Junction where she had moved, and stating her shoulder had become more painful.

13.  On March 16, 2009, Claimant was examined by Ross Brudenell, MD, at Sportsmedicine Fairbanks.  Claimant was reporting severe left shoulder pain.  Dr. Brudenell found “profound atrophy of the entire shoulder girdle,”  “severely limited ranges of motion,” and “profoundly different active ranges of motion from her postoperative visits at two and three months postoperatively with Dr. Gieringer.”  Dr. Brudenell diagnosed “Bicipital tenosynovitis subacromial bursitis status post capsulorrhaphy and anterior labral repair, left shoulder.”  He gave Claimant an injection into her subacromial bursa and bicipital groove, recommended physical therapy, and wrote a prescription for Vicodin for immediate post-injection pain.

14.  On April 15, 2009, Claimant saw David Beck, MD, at Sportsmedicine Fairbanks.  On physical examination Dr. Beck found Claimant had excellent range of motion without wincing, with pains at extremes of motion and reported tenderness of the anterior acromion.  He found negative Neer and Hawkins impingement signs.  He noted Claimant was wearing a dressing over the forearm where she stated she had a burn from bacon grease, but refused to remove the dressing when requested to do so by the doctor.  Dr. Beck stated he was “at a bit of at a loss to explain the pain that she has at this point with her excellent range of motion and her findings.”  He recommended physical therapy, a follow-up MRI and refilled Claimant’s Vicodin prescription.

15.  On May 14, 2009, Dr. Brudenell’s findings were similar to those of Dr. Beck the previous month: full and normal range of motion, no laxity signs…no tenderness of any consequence,”  “No impingement present.”  Dr. Brudenell found Claimant’s strength at 4/5, and gave her instruction in specific muscle group exercises to perform at home.  He anticipated Claimant would “take at least a year to obtain really full recovery from her profound weakness and atrophy.”  There are no additional medical records in the board’s file indicating subsequent medical treatment.

16.  Employer was credible in her testimony that she hired Claimant knowing she had a previous left shoulder injury and was limited in her physical abilities.  Employer was personally aware Claimant injured her shoulder in August, 2007, while moving into a new apartment, and was  supposed to be wearing her arm in a sling.  Claimant’s duties were assigned with this in mind, were comparatively light duties, included supervisory duties over other employees at the worksite, and excluded hauling trash to the dumpster, a duty specifically assigned to the “Floor Janitor.”  Employer testified credibly that Claimant was an unreliable employee; did not wear the arm sling; often left work earlier than the shift was supposed to end, leaving the workplace below cleanliness standards; and was kept on as long as she was only because her irregular presence at least relieved Employer of having to do the work herself.  Employer stated she “did no[t] doubt [Claimant] was in pain and her shoulder was hurting.  I knew of it.”  However, Employer attributes Claimant’s shoulder pain to an old injury which was “healed over many, many years,” according to Dr. Gieringer’s operative report, was aggravated by a re-injury during her move, and not as a result of her employment.

17.  Employer called Claimant’s husband, Kevin Maifeld, as a witness on her behalf.  Although Mr. Maifeld’s motives would be suspect given his recent estrangement from Claimant, he testified credibly that although he previously was supportive of Claimant in her action against Employer, he wanted it known that Claimant had an injured shoulder prior to October 1, 2007.  He corroborated Employer’s testimony she knew of Claimant’s prior shoulder injury, and Claimant’s job duties were designed with Claimant’s limitations in mind.  He corroborated Employer’s assertion Claimant was verbally abusive and threatening to her following her termination.  He was credible in his accusation Claimant falsified her timecards, and instructed another employee to round up on his time card the hours he worked.  That Claimant falsified her timecards is evident from the discrepancy between Claimant’s statement to Dr. Gieringer that she could not finish her shift on the night of the purported injury, and her timecard for October 1, 2007, where she signed herself out at 10:00 p.m., although her shift ended at 9:30 p.m.  He testified persuasively Claimant knew she was being paid without deductions for taxes and insurance, and had to pay her own taxes.

18.  That Claimant had a shoulder injury prior to October 1, 2007 is evident from the arthroscopic photographs and Dr. Gieringer’s post-operative comments noting a previous injury “healed over many, many years;”  Employer’s testimony she was aware Claimant had a prior shoulder injury, designed her job duties to accommodate it, and saw her wearing a sling; and Mr. Maifeld’s testimony Claimant’s shoulder hurt before October 1, 2007.

19.  Despite Mr. Maifeld’s obvious intent to jeopardize Claimant’s case, and to assist in  Employer’s defense, he testified credibly he saw Claimant hauling trash and tossing trash bags into the commercial dumpster, thereby corroborating Claimant’s testimony she performed these duties, although technically assigned to the “Floor Janitor;” and Claimant complained to him of having aggravated her pre-existing shoulder injury at work.
20.   Claimant admitted at hearing the bruise on her shoulder in July, 2008, may have been caused by a physical altercation with her husband.  She admitted she and her husband had an assaultive relationship.  At the time of hearing there was a Domestic Violence Order in effect requiring the parties to have no contact with one another.

21.  Claimant did not produce any wage or earnings information from either her employment with Employer, or for any employment during the two calendar years immediately preceding the injury.

 22.  Claimant filed a list of medicines she purchased out of pocket, but did not list the cost of those medicines, or provide receipts for their prescription or purchase.

23.  Claimant filed a list of doctor appointments she attended, but provided no indication of the distance she travelled to attend those appointments.

24.  Claimant was paid a total of $3,987.16, at either $11.00 or $11.25 per hour during the 31 weeks, February 25, 2007 and October 1, 2007, she was in Employer’s employ.  She was paid a straight hourly wage, with no deductions for taxes or insurance. 

25.  Dr. Gieringer’s fees for medical services provided to Claimant during the period November 5, 2007 through February 8, 2008, total $5,472.00, of which all but $79.20, comprised of a $59.20 co-pay from Claimant’s initial visit, and two $10.00 theraband appliances, was paid by Claimant’s health care provider, Blue Cross.  Dr. Gieringer’s fees for medical services provided to Claimant on July 23, 2008 and July 28, 2008, total $338.00.

PRINCIPLES OF LAW

AS 23.30.010.  Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . (emphasis provided).

AS 23.30.120.  Presumptions.  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. 
The employee is afforded a presumption that all benefits she seeks are compensable.
 
We utilize a three-step analysis when applying the presumption of compensability.
  First, the employee must establish a "preliminary link" between the claimed disability and her employment.  Evidence needed to raise the presumption of compensability varies depending upon the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to raise the presumption.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  Employee need only adduce “some,” “minimal,” relevant evidence
 establishing a “preliminary link” between benefits sought and the employment injury,
 or between a work-related injury and the existence of disability or impairment.
  

At this stage in our analysis we do not assess witness credibility.
  If we find such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need produce no further evidence and she prevails solely on the raised but un-rebutted presumption.
  The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.
  A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought.”
  A substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury bearing a causal relation to the disability.
  
Second, once the preliminary link is established and the presumption has attached to the claim, the burden of production shifts to the employer.  Because the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption is  examined in isolation.
  The employer then has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related.
  We defer questions of credibility and weight we give to an employer's evidence until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles her to the benefits she seeks.
  There are two methods for overcoming the presumption of compensability:  

(1) presenting substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the employee’s disability; or 

(2) directly eliminating all reasonable possibilities that work was a factor in causing the employee’s disabling condition.
  

"Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
  

At the third stage in the presumption analysis, if the employer produces substantial evidence to rebut the presumption, the presumption of compensability for the claimed benefit drops out, and the claimant must prove all elements of her case by a preponderance of the evidence.”
 The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true.
 
AS  23.30.041.  Rehabilitation and reemployment of injured workers.

***
(c ) …If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee’s employment at the time of injury, the administrator shall notify the employee of the employee’s rights under this section within 14 days after the 45th day.  If the employee is totally unable to return to the employee’s employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation.  The administrator may approve the request if the employee’s injury may permanently preclude the employee’s return to the employee’s occupation at the time of the injury.  If the employee is totally unable to return to the employee’s employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted…

(d)  Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings…

AS 23.30.075. Employer’s liability to pay. (a) An employer under this chapter, unless exempted, shall either insure and keep insured for its liability under this chapter in an insurance company or association…. or shall furnish the board satisfactory proof of his financial ability to pay directly the compensation provided for….


AS 23.30.082.  Workers’ compensation benefits guaranty fund.
(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time and in the same manner, as a workers' compensation claim. The fund may assert the same defenses as an insured employer under this chapter….

(f) The division may contract under AS 36.30 (State Procurement Code) with a person for the person to adjust claims against the fund….

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . (emphasis added).

Consistent with AS 23.30.120(a) and cases construing its language, an injured employee may raise the presumption a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and in the absence of substantial evidence to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.
  

AS 23.30.097.  Fees for medical treatment and services.. . .(d) An employer shall pay an employee’s bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider’s bill or a completed report as required by AS 23.30.095(c), whichever is later.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.155.  Payment of Compensation. (a)  Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer…
(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid… (p) An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

AS 23.30.175.  Rates of compensation.  The weekly rate of compensation for disability or death …initially may not be less than $110.  However, if the board determines that the employee’s spendable weekly wages are less than $110 a week as computed under AS 23.30.220,..it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee’s spendable weekly wages…

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated: “The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.”

AS 23.30.190.  Compensation for permanent partial impairment; rating guides.  (a)  In case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 . . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

AS 23.30.220.  Determination of spendable weekly wage.  (a)  Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee’s gross weekly earnings shall be calculated as follows:

***

(4) if at the time of injury the employee’s earnings are calculated by the day, by the hour, or by the output of the employee, then the employee’s gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee.

AS 23.30.395 (16) "disability" means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment.”  

AS 23.30.395 (27) “medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence….

8 AAC 45.040. Parties….(d)  Any person against whom a right to relief may exist should be joined as a party…

(j)  In determining whether to join a person, the board or designee will consider


(1)  whether a timely objection was filed in accordance with (h) of this section.


(2)  whether the person’s presence is necessary for complete relief and due process among the parties;


(3)  whether the person’s absence may affect the person’s ability to protect and interest, or subject a party to a substantial risk of incurring inconsistent obligations;


(4)  whether a claim was filed against the person by the employee; and


(5)  if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee, would bar the claim.

8 AAC 45.082.  Medical treatment.  (a) The employer’s obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer.  The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection.


(b) In this section “provider” means any person or facility as defined in AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08.

. . .


(d) Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges . . . within 30 days after the employer received the medical provider’s completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel. If the employer controverts

(1) a medical bill or if the medical bill is not paid in full as billed, the employer shall notify the employee and medical provider in writing the reasons for not paying all or a part of the bill or the reason for delay in payment within 30 days after receipt of the bill and completed report on form 07-6102;

(2) a prescription or transportation expense reimbursement request in full, the employer shall notify the employee in writing the reason for not paying all or a part of the request or the reason for delay within the time allowed in this section in which to make payment; if the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid. . . .

8 AAC 45.084.  Medical travel expenses. (a)  This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

     (b)  Transportation expenses include


(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonable related to the medical examination or treatment;…

     (d)  Transportation expenses, in the form of reimbursement for mileage, which are incurred in the course of treatment or examination are payable when 100 miles or more have accumulated, or upon completion of medical care, whichever occurs first.

8 AAC 45.086.  Physician’s reports.  (a) A provider who renders medical or dental services under the Act shall file with the board and the employer a substantially complete form 07-6102 within 14 days after each treatment or service.
(b) The board will, in its discretion, deny a provider’s claim of payment for medical or dental services if the provider fails to comply with this section. . . . 

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in. . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

ANALYSIS

Claimant Maifeld contends she injured her left shoulder while tossing bags of trash into a commercial dumpster while employed as a custodian by the employer on October 1, 2007.  Employer disputes the claim, contending Claimant’s shoulder was not injured in the course and scope of her employment, was first injured prior to her employment with Employer, and reinjured in August, 2007, when Claimant was engaged in personal activity.   Employer further contends the claim was made in retribution for Employer’s having terminated Claimant for poor job performance.

Claimant Dr. Gieringer initially contended he was entitled to medical costs of $5,472.00, and interest thereon, and a penalty of $1,363.00, for medical care, including surgery, performed on Claimant’s behalf.  Dr. Gieringer concedes he has been paid for most of those services through Mr. Maifeld’s health insurance provider, Blue Cross, and when paid under the Act, will repay Blue Cross. At hearing he alleged he had provided additional medical services, and his claim had increased to $5,810.00, and interest thereon, and penalties of $1,452.50 for services.

1.  Did Claimant’s disability and need for medical care arise during the course and scope of her employment for the employer?

Applying the presumption analysis to the purported work injury, Claimant has provided “some,” “minimal,” “relevant” evidence she was injured in the course and scope of her employment for Employer on October 1, 2007.  After working for at least a portion of her evening shift on October 1, 2007, she reported to the ER at Alaska Regional Hospital at or about 2:00 p.m. the following afternoon, reporting left shoulder and neck pain.  While she conceded having experienced shoulder pain in the past, she reported at the ER having suffered a recurrence while throwing heavy trash into a dumpster at work the previous evening.  Witness credibility is not weighed at this stage of the analysis.  When seen by Dr. Jones on October 17, 2007, he noted Claimant unable to raise her arm above 90 degrees, and tenderness in the area of the rotator cuff.  The results of the MRI conducted on October 18, 2007, indicating a superior labral tear with far posterior extension into the posteroinferior quadrant, with supraspinatus tendinosis and trace subacromial/subdeltoid bursal fluid collection, further support attachment of the presumption at this stage of the analysis.

Where, as here, the preliminary link is established, the employer must come forward with substantial evidence the injury was not work related.  Employer relies primarily on Claimant’s written job description, which excludes hauling trash; Dr. Gieringer’s Operative Report, which identifies an old shoulder injury;  Mr. Maifeld’s testimony Claimant complained of shoulder pain prior to the alleged work injury; Claimant’s threats of retribution; and general allegations pertaining to Claimant’s lack of truthfulness.  

That Claimant’s written job description did not include hauling trash is insufficient to support a conclusion Claimant did not haul trash on the job.  Employer was not usually at the jobsite, and was not at the jobsite on October 1, 2007, to see who among her employees hauled and tossed the trash that night.   Mr. Maifeld, Claimant’s estranged husband, testifying on Employer’s behalf of his own volition, and a witness hostile to Claimant, corroborated Claimant’s testimony that she did in fact haul and toss trash bags into the dumpster, he worked with her on the job on occasion, and saw her hauling and tossing trash.  He testified credibly Claimant complained of shoulder pain before October 1, 2007, but also complained of aggravating her shoulder at work.  

Similarly, Dr. Gieringer’s Operative Note containing a comment Claimant had an old superior labrum injury “healed over many, many years,” is insufficient to conclude Claimant did not re-injure her shoulder on October 1, 2007.  Dr. Gieringer’s Operative Note, including his arthroscopic photographs and comments, reflect other tissue injuries, other than the old one, he did not identify as  old:  moderate inflammation at the inferior recess (Photo 6); posterior labrum frayed with interstitial separation of fibers (Photo 8); and anterior labrum with interstitial fiber separation and hypertrophy of the anterior labrum (Photo 9), which he repaired.  

Additionally, that Claimant threatened retribution against Employer for terminating her employment is equally insufficient to conclude Claimant did not sustain an injury on October 1, 2007.  Claimant’s testimony was she told Employer’s husband about the injury, not that she told Employer about the injury. There is no persuasive evidence Employer was aware of Claimant’s injury at the time she fired her.

That compelling evidence was offered showing Claimant suffered two previous left shoulder injuries, one many years ago, and one less than two months before the alleged work incident, and  complained of shoulder pain before the work injury, is similarly insufficient to overcome the presumption of compensability.  Despite Mr. Maifeld’s efforts to jeopardize Claimant’s case by testifying she had complained of shoulder pain in the past, his credible testimony Claimant complained to him of having aggravated her past shoulder injury at work lends credence to her claim. That an employee suffered a previous non-work-related injury does not rebut the presumption of compensability.  A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought.  An aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury bearing a causal relation to the disability. 

Employer has failed to provide sufficient evidence eliminating work as a factor in aggravating Claimant’s pre-existing shoulder injury, her disability or her need for medical care following a work injury on October 1, 2007.  Employer has thus failed to produce a sufficient quantum of evidence to rebut the presumption of compensability, and Claimant prevails on the raised but un-rebutted presumption.  Claimant is entitled to benefits under the Act.  

2.   Is Claimant entitled to medical benefits and transportation costs associated with the work injury of October 1, 2007?

The law requires an employer to furnish reasonable and necessary medical, surgical and other treatment, including prescription medicines and transportation expenses, to an injured worker.   Claimant presented evidence sufficient to raise the presumption of compensability for her claim for medical benefits for the medical care she received for her shoulder injury, from October 2, 2007.  Employer failed to rebut the presumption.  Accordingly, Claimant Maifeld  is entitled to reasonable and necessary medical care.  Claimant Gieringer is entitled to payment for reasonable and necessary medical services provided which are attributable to Claimant’s October 1, 2007, work injury.

Claimant sought treatment in the Emergency Room of Alaska Regional Hospital the day following the injury.  She was examined and referred for primary care.  When MRI revealed internal tissue damage, Dr. Jones referred Claimant to Dr. Gieringer, who saw Claimant on November 5, 2007,  performed shoulder surgery on November 13, 2007, followed her post-operatively, released her from care on February 8, 2008, and released her for work on March 8, 2008.  There is no allegation any of this medical care was other than reasonable and necessary.  

On July 23, 2008, Claimant returned to Dr. Gieringer complaining of recurring shoulder pain.   Consistent with AS 23.30.120(a) and cases construing its language, an injured employee may raise the presumption a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and in the absence of substantial evidence to the contrary the presumption  satisfies the employee’s burden of proof as to whether continued treatment or care is medically indicated.  

Applying the presumption analysis to the claim for medical benefits beyond Claimant’s releast from care on February 8, 2008, however, Claimant has failed to present sufficient evidence to raise or sustain the presumption of continuing compensability.  At her February 8, 2008 visit with Dr. Gieringer she reported she was doing well, having attained normal range of motion and normal strength in the shoulder.  Dr. Gieringer’s physical findings corroborate Claimant’s statements.  Claimant was released from Dr. Gieringer’s care, with a release to work on March 8, 2008.  She sought no further medical care for several months.  

When Claimant returned to Dr. Gieringer on July 23, 2008, she had a large bruise on her left shoulder.  Dr. Gieringer’s notes indicate admissions by Claimant she is a restless sleeper, and often bangs her elbow on refrigerator near her bed.  Claimant admitted at hearing the bruise on her shoulder in July, 2008, may have been caused by a physical altercation with her husband.  She admitted she and her husband had an assaultive relationship.  At the time of hearing there was a Domestic Violence Order in effect requiring the parties to have no contact with one another.  Considering Claimant’s return to normal shoulder motion and strength, and her release from Dr. Gieringer’s care on February 8, 2008; her release to work on March 8, 2008; the combined statements of Drs. Gieringer (“It just doesn’t make sense that she would be the way she is and not have had some kind of an injury,” July 23, 2008), Brudenell (“profoundly different active ranges of motion from her postoperative visits at two and three months postoperatively with Dr. Gieringer ,” March 16, 2009), and Beck (“I’m at a bit of a loss to explain the pain that she has at this point with her excellent range of motion and her findings,” April 15, 2009); and Claimant’s admission she and her husband had an assaultive relationship, and the bruise on her shoulder in July, 2008, could have been caused by her husband, Claimant has failed to produce evidence of a causal link between her work injury and the injury reported to Dr. Gieringer on July 23, 2008.  Any claim for medical fees and transportation costs after March 8, 2008 are not compensable.

Assuming arguendo Claimant has raised or sustained the presumption of continuing disability and need for medical care beyond March 8, 2008, Employer has rebutted the presumption through the medical records of Drs. Gieringer, Brudenell and Beck, and the admissions of Claimant, which demonstrate by substantial evidence Claimant suffered additional injury to her left shoulder, possibly from physical altercations with her husband, well after attaining medical stability following her release from Dr. Gieringer’s care.  Claimant has failed to meet her burden by a preponderance of the evidence she is entitled to benefits under the Act beyond March 8, 2008.  Accordingly, Employer is not responsible for medical benefits incurred after March 8, 2008. 

The law further requires the employer to reimburse an injured worker for any prescription charges or transportation expenses incurred for medical treatment, within 30 days after the employer receives an itemization of the prescription numbers or an itemization of the dates of travel and transportation expenses for each date of travel.  

Claimant filed with the board an itemization of prescription medicines she purchased, including the date of purchase, and the name, dosage and quantity of the medicine.  Claimant did not provide prescription numbers.  Claimant filed with the board an itemization by date of transportation for specific doctor appointments, but failed to indicate the mileage involved in each transport.  Once Claimant provides Employer and the board with the missing information, Employer will have 30 days from receipt within which to reimburse Claimant for her prescription medicine and transportation expenses.  Transportation expenses incurred in 2007 shall be reimbursed at the rate of 48.5 cents per mile.
  Those incurred in 2008 shall be reimbursed at the rate of 50.5 cents per mile.

3.  Is Claimant entitled to TTD?  If so, for what period of time, and in what amount?  

Where a worker suffers a compensable injury total in character but temporary in nature, the law requires she be paid compensation for her temporary total disability at 80 percent of her spendable weekly wage (SWW) during the period of the disability.  Disability means incapacity because of injury to earn the wages the employee was receiving at the time of injury in the same or any other employment.  TTD may not be paid for any period of disability occurring after the date of medical stability.  Medical stability is presumed in the absence of objectively measurable improvement for a period of 45 days.  This presumption may be rebutted by clear and convincing evidence
Claimant was unable to return to work until her recovery from the November 13, 2007 shoulder surgery.  She saw Dr. Gieringer for regular post-operative office visits, and on February 8, 2008, was released her from his care.  At that time Claimant was reporting “pretty much” normal range of motion and normal strength in the shoulder.  Dr. Gieringer’s physical findings confirm Claimant’s reporting.  At that time he released her from his care, and released her for work on March 8, 2008.  Claimant has presented sufficient evidence to raise the presumption of compensability for her claim for TTD benefits beginning October 2, 2007.  Employer has failed to rebut the presumption.  Claimant is entitled to an award of TTD beginning October 2, 2007.  

Applying the presumption analysis to the claim for benefits beyond March 8, 2008, as more fully set forth above, Claimant has failed to present sufficient evidence to raise or sustain the presumption she is entitled to time loss benefits beyond March 8, 2008.  Claimant is entitled to an award of TTD benefits from October 2, 2007, until March 8, 2008.

For an employee, such as Claimant, whose wages are calculated by the hour, the employee’s gross weekly earnings, from which her spendable weekly wage and compensation rate derive, are 1/50 of the total wages the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee.  Claimant has failed to present any evidence of earnings during either of the two calendar years immediately preceding the injury, from which to calculate a TTD benefit amount.  Employer presented Claimant’s time cards for the period February 25, 2007 through October 1, 2007.  During this 31 weeks of employment with Employer, Claimant was paid at the rate of $11.00 and $11.25 per hour, “under the table,” with no deductions for taxes or insurance, for gross earnings of $3,987.16. 

The facts presented by the parties are insufficient to determine Claimant’s SWW under AS 23.30.220.  Until such time as adequate evidence is presented, Claimant is entitled to TTD at the minimum weekly rate of $110.00. 
4.  Is Claimant entitled to a reemployment benefits eligibility evaluation?

Where an employee suffers a compensable injury, and, as a result of the injury, is totally unable to return to her employment at the time of injury for 90 consecutive days, the law requires the reemployment benefits administrator (RBA), without a request, to order an eligibility evaluation.

Claimant suffered a compensable injury on October 1, 2007.  She underwent surgery on November 13, 2007.  She was not released from her physician’s care until February 8, 2008, and not released to work until March 8, 2008.  Because her period of disability exceeded  90 consecutive days, she is entitled to a reemployment eligibility evaluation under AS 23.30.041(c).

5.  Is Claimant entitled to a rating for permanent partial impairment?

The law requires an employer to compensate an injured worker for an impairment partial in character, but permanent in quality, but not resulting in permanent total disability.  The compensation is $177,000, multiplied by the employee’s percentage of permanent impairment of the whole person.  Any impairment rating must be reduced by any permanent impairment existing before the compensable injury. 

A rating for permanent partial impairment is a medical benefit under AS 23.30.095, to which an employee is entitled after sustaining a compensable injury.  It must be conducted when the injured worker has attained medical stability.  Dr. Gieringer’s notes of February 8, 2008, releasing Claimant from care, indicate she would attain medical stability in one month, or by March 8, 2008.  Claimant did not seek further medical care following the February, 2008, for almost 6 months.  Dr. Gieringer’s office has offered to conduct such an evaluation upon guarantee of payment for the evaluation.  Dr. Gieringer is in the unique position of having evaluated Claimant prior to surgery; conducted arthroscopic surgery and noted and photographed damage from a very old left shoulder injury; last evaluated her on February 8, 2008, and released her from care; and saw her again in July, 2008, after she sustained subsequent left shoulder trauma.  Claimant is entitled to a PPI evaluation.  Dr. Gieringer is the best suited physician to conduct the evaluation, and to segregate, to the extent possible, what if any PPI is attributable to Claimant’s old superior labrum injury, what if any PPI is attributable to the work injury, and what, if any PPI is attributable to the injury sustained in August, 2007, for which Claimant was wearing a sling.  

6.  Is Claimant entitled to penalties and interest for late paid benefits?

The law requires timely payment of compensation to an injured worker, the first installment of which becomes due on the 14th day after the employer has knowledge of the injury, unless compensation is controverted according to AS 23.30.155(a) and 8 AAC 45.182.  This uninsured employer did not controvert Claimant Maifeld’s claim.  If any installment of compensation payable without an award is not paid within seven days after it becomes due, there shall be added to the unpaid installment an amount equal to 25 percent of it.  Claimant Maifeld is entitled to a penalty of 25% of each installment of TTD accruing yet unpaid from October 2, 2007, through March 8, 2008.  

The law requires payment of interest to an injured worker on compensation that is not paid when due.  Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed.  Interest accrues on late-paid time-loss compensation, as well as on late-paid medical benefits.  Claimant Maifeld is entitled to interest on installments of TTD unpaid from October 2, 2007 through March 8, 2008, as well as any late-paid out of pocket medical expenses.  Interest accrues at the rate specified in AS 09.30.070 in effect on the date the compensation is due, in this case at 9.25% for sums owed and accruing from October 2, 2007, through and including January 1, 2008; and 7.75% on sums owed and accruing from January 2, 2008, through and including March 8, 2008.   Interest on a compensation award must be paid from the due date of each unpaid installment of compensation, until paid.  

7.  Is Dr. Gieringer entitled to penalties and interest for late payment of medical fees incurred?

The law requires timely payment of compensation to a medical provider, unless controverted according to AS 23.30.155(a) and 8 AAC 45.182.  It further requires payment of interest to a medical provider for services rendered but not timely paid.  Claimant Gieringer is entitled to interest on charges for unpaid medical services.  Substantial evidence demonstrates Dr. Gieringer was paid for all but $79.20 for medical services rendered between November 5, 2007 and February 8, 2008.

Interest accrues at the rate specified in AS 09.30.070 in effect on the date the compensation is due, in this case at 9.25% for sums owed and accruing from October 2, 2007, through and including January 1, 2008; and 7.75% on sums owed and accruing from January 2, 2008 through March 8, 2008.  Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed.  According to Dr. Gieringer’s Transaction History Report for services rendered and billed on Claimant’s behalf for the October 1, 2007, work injury, Dr. Gieringer was paid by Blue Cross, Claimant’s health insurer, for all but $79.20.  This amount is comprised of the $59.20 co-pay from Claimant’s initial office visit on November 5, 2007, and $20.00 for two theraband appliances dispensed on November 18, 2008.   Dr. Gieringer is entitled to interest, at 9.25%, on $79.20, until paid in full.  The $338.00 in office visit fees incurred by Claimant on July 23, 2008 and July 28, 2008, are not attributable to the October 1, 2007, work injury, are non-compensable, and thus interest is not owed by Employer on that amount.   

Under the penalty provisions at AS 23.30.155(e), compensation includes medical benefits.
  This uninsured employer did not controvert Claimant Gieringer’s claim.  If medical benefits payable without an award are not timely paid, there shall be added to the unpaid installment an amount equal to 25 percent of it.  Because Dr. Gieringer was paid by a third party insurer for all but $79.20 of his compensable services, however, and has presented no evidence the third party insurer’s payments were untimely, Dr. Gieringer is entitled to a penalty of 25% of $79.20, for a total penalty of $19.80.  
8.  Is Claimant entitled to benefits from the Workers’ Compensation Benefits Guaranty Fund?

Under AS 23.30.082, WCBGF provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, and (2) fails to pay benefits due under the Alaska Workers' Compensation Act.  AS 23.30.082 is interpreted as restorative in nature, protecting injured workers' entitlement to benefits.
  In AWCB Decision No. 09-0130, Employer was found to have failed to comply with the requirements of AS 23.30.075 at the time of Claimant’s injury. 

Accordingly, WCBGF is potentially liable for the benefits due Claimant.  WCBGF has the standing and authority to “assert the same defenses as an insured employer under this chapter.”
  WCBGF remains joined to this claim, under 8 AAC 45.040(d) and (j), in light of its status as a party against whom a right to recovery may potentially exist.  WCBGF was provided notice of the hearing, and participated in the hearing.  We retain jurisdiction to resolve the issue of  Claimant’s request for benefits from WCBGF in the event the benefits awarded in this Decision and Order are not paid by the employer within 30 days of issuance.

                                  CONCLUSIONS OF LAW

1. Claimant’s disability and need for medical care arose in the course and scope of her employment for the employer.

2. Claimant is entitled to temporary total disability benefits (TTD) from October 2, 2007 through March 8, 2008, and penalty and interest thereon.  

3.  Claimant is entitled to medical benefits associated with the work injury of October 1, 2007.

4.  Upon Claimant’s provision of the required itemization of prescription medicine numbers, and an itemization by date of doctor appointments and the mileage attributable to each transport, Claimant is entitled to reimbursement of costs for prescription medicine expenses and transportation costs associated with the work injury of October 1, 2007.

5. Claimant is entitled to a reemployment benefits eligibility evaluation.

6. Claimant is entitled to a rating for permanent partial impairment.

7. Claimant is entitled to penalties and interest for late paid benefits by the employer.

8. Dr. Gieringer is entitled to a penalty on late payment of $79.20 for medical services rendered on November 5, 2007.  Dr. Gieringer is entitled to interest on $79.20 at the rate of 9.25%, from November 5, 2007, until paid in full.

9.  The Board retains jurisdiction solely over any request for payment of benefits made to the WCBGF under AS 23.30.082.

                                                  ORDER
1.  Employer shall pay Claimant TTD benefits of $110.00 per week from October 2, 2007 through March 8, 2008.  Claimant shall file with the board and serve on Employer, complete copies of her 2005 and 2006 federal income tax returns, and all accompanying W-2 forms, within 30 days of the date of issuance of this decision.  Either party may then make application for a modification of this TTD award.  

2.  If Claimant intends to pursue her claim for reimbursement for prescription medications and transportation costs, she shall comply with the requirements of 8 AAC 45.082 and 8 AAC 45.084, and provide an itemization of the prescription numbers, and an itemization of the dates of travel, destination, and transportation expenses for each date of travel, to Employer within 30 days of issuance of this Decision and Order.  If Claimant timely complies by providing Employer with an itemization of the prescription numbers, and an itemization of the dates of travel, destination, and transportation expense for each date of travel, Employer shall reimburse Claimant for unpaid prescription and transportation costs.  Transportation costs shall be reimbursed at the rate of 48.5 cents per mile for those incurred in 2007.   Those incurred in 2008 shall be reimbursed at the rate of 50.5 cents per mile.

3.  Employer shall contact the Reemployment Benefits Administrator (RBA) at 907-269-4984, to make arrangements for payment in advance for a Reemployment Benefits Eligibility Evaluation.   
4.  Employer shall contact the office of Dr. Robert Gieringer to make arrangements for payment in advance for an evaluation of Claimant for permanent partial impairment.

5.  Employer shall pay Claimant a penalty of 25% of each installment of compensation or portion thereof, due and unpaid, from October 2, 2007, until March 8, 2008.

6.  Employer shall pay Claimant interest on each installment of compensation due, at the rate of 9.25% for payments due from October 2, 2007, until January 1, 2008, and at the rate of 7.75% for payments due from January 2, 2008, through March 8, 2008, until paid in full.  Interest is simple, not compound. 

7.  Employer shall pay Dr. Gieringer the sum of $79.20 for medical services provided to Claimant from November 5, 2008 through February 8, 2008.  

8.  Employer shall pay Dr. Gieringer the sum of $19.80 as a penalty for failure to timely pay for medical services provided to Claimant from November 5, 2008 through February 8, 2008.

9.  Employer shall pay Dr. Gieringer interest on the sum of $79.20, at the rate of 9.25%, from November 5, 2007, until paid in full.

10.  Employer shall be directly liable to Blue Cross for medical costs paid on Claimant’s behalf attributable to the October 1, 2007, work injury.  

11.  The Board retains jurisdiction solely over issues pertaining to Employee’s request for benefits from the WCBGF under AS 23.30.082.

Dated at Anchorage, Alaska, this ___ day of November, 2009.


                                      ALASKA WORKERS’ COMPENSATION BOARD



___________________________________



Linda M. Cerro, Designated Chairperson



___________________________________



Patricia A. Vollendorf, Member



___________________________________



Robert C. Weel, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order 

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

   MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

                                                               CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of AMY MAIFELD and ROBERT GIERINGER, MD v. LISA SMITH d/b/a A FINE DETAIL CLEANING SERVICE, LLC, uninsured employer and WORKERS’ COMPENSATION GUARANTY CORP., Case No. 200718516; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this ___ day of ____________, 2009.
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Kimberly Weaver, Clerk
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