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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	DARNELL N. HASTY, 

                                      Employee, 

                                      Applicant

                                       v. 

BANNER HEALTH SYSTEMS,

                                       Employer,

                                        and 

SENTRY INSURANCE MUTUAL CO,

                                        Insurer,

                                        Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200416970
AWCB Decision No. 09-0187
Filed with AWCB Anchorage, Alaska

on December 7, 2009


The Alaska Workers’ Compensation Board (Board) heard the employee’s workers’ compensation claim on August 4, 2009, in Anchorage, Alaska.  Attorney Michael J. Patterson represented the employee.  Attorney Dennis E. Cook, Cook Schuhmann & Groseclose, represented the Employer and Insurer.  Witnesses included Employee, Kim B. Wright, M.D., who testified by deposition, and Molly Friess, Claims Adjuster.  The record closed on August 6, 2009, following receipt of a supplemental affidavit of attorney’s fees from Employee.

ISSUES

Employee contends she has been temporarily totally disabled from her work injury since June 15, 2005, and continues to be unable to work as a result of her disabling injuries.  Employer asserts Employee’s current disability is caused by pre-existing degenerative disc disease. 

1. Is Employee owed additional temporary total disability benefits (“TTD”) as a result of her work injury on September 24, 2004?

Employee asserts her need for the fusion surgery in January 2009 was directly the result of her work injury in 2004.  Employer contends the fusion surgery on January 12, 2009, was due entirely to Employee’s pre-existing degenerative disc disease.

2. Was the fusion surgery on January 12, 2009, necessitated by Employee’s work injury of September 24, 2004?

Employee further contends medical treatment for her low back from 2006 and ongoing is the result of the work injury as she never experienced back problems prior to the 2004 work injury.  Employer asserts it has paid for all medical treatment related to the 2004 work injury which has now resolved.  Furthermore, Employer states Employee’s ongoing back complaints are due solely to her pre-existing degenerative disease.

3. Was Employee’s medical treatment after 2006 necessitated by the work injury?

The Employee contends she is entitled to additional permanent partial impairment (“PPI”) benefits as a result of the surgery on January 12, 2009.  The Employer asserts the January 2009 surgery was the result of pre-existing degenerative disc disease and was not due to the work injury.  Therefore, she is not entitled to any additional PPI.

4. Is Employee entitled to additional PPI benefits as a result of the September 24, 2004 work injury?

Employee asserts, in the alternative, she is permanently and totally disabled (“PTD”) due to chronic pain as a result of the September 24, 2004 work injury.  Employer contends the work injury was a temporary aggravation which has resolved and Employee has been released to participate in a vocation reemployment plan for sedentary work.

5. Is Employee PTD from the September 24, 2004 work injury?


FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1. On or about September 24, 2004, Employee was working as a Certified Nursing Assistant for Employer and sustained an injury to her ankle and low back when she tripped over a cord while assisting a patient and caught her left foot in the cord (Employee; 10/25/2004 Report of Injury).

2. On October 25, 2004, Employee saw R. Lynn Carlson, M.D., for complaints of left foot and low back pain resulting from the work injury in September 2004 (10/25/2004 Carlson Office Visit report).

3. On December 1, 2004, Peter W. Ross, M.D., fitted Employee with a walking boot for a stress fracture of the left foot – fourth metatarsal (12/1/2004 Ross Chart Note).

4. On December 13, 2004, Dr. Ross casted Employee’s left foot (12/13/2004 Ross Chart Note).

5. On December 20, 2004, Employee saw Dr. Carlson for low back complaints which she attributed to twisting when she fell in September.  Dr. Carlson stated her altered gait was exacerbating Employee’s SI joint sprain/inflammation (12/20/2004 Carlson Office Visit report).

6. On January 12, 2005, Dr. Ross referred Employee to Daniel M. McCallum, M.D., for complaints of increased back pain following placement of the cast on her left foot.  He also took her off work (1/12/2005 Ross Chart Note and 1/12/2005 Ross letter). 

7. On January 24, 2005, Dr. McCallum saw Employee and noted a slight antalgic gait.  He diagnosed severe sprain, left ankle and foot, and attributed her back pain to compensation for the foot problems (1/24/2005 McCallum evaluation).

8. On February 1, 2005, Dr. McCallum referred Employee to Carolyn Snowder, D. C., for treatment of the increasing low back pain (2/1/2005 McCallum Office visit report).

9. The February 8, 2005, MRI showed degenerative changes in the lumbar spine with disc bulges at L5-S1 and L4-L5 and neural canal narrowing (2/8/2005 MRI Report).

10. On March 10, 2005, Employee saw Susan S. Klimow, M.D., on referral from Dr. Carlson for increasing lumbosacral back pain, back central herniation, multilevel degenerative disc disease, and pain in her lower extremities.  Dr. Klimow recommended Employee have therapy for her back including pelvic traction at Frontier Physical Therapy, in addition to the ankle exercises she was already doing (3/10/2005 Klimow letter).

11. On March 14, 2005, Holm W. Neumann, M.D., performed an Employer’s Medical Evaluation (“EME”) and found a sprain/strain to Employee’s thoracolumbar spine secondary to the work injury, pre-existing degenerative disc disease, and left ankle and foot sprain related to the work injury.  She was not yet medically stable.  He opined the work injury was a substantial factor in bringing about her back symptoms (3/14/2005 EME report, Dr. Neumann).

12. On April 18, 2005, Dr. Klimow recommended a left L5-S1 translaminar steroid injection since the low back pain was now localized (4/18/2005 Klimow chart note).

13. On June 14, 2005, Employee saw Dr. Neumann for another EME.  He diagnosed degenerative joint disease, thoracolumbar spine, sprain/strain from the work injury superimposed on the pre-existing degenerative disease producing a temporary aggravation, left ankle and foot sprain from the work injury, and knee contusion, now resolved also from the work injury.  She was not medically stable from the ankle injury but was medically stable from the sprain/strain to her lumbar spine (6/14/2005 Neumann EME). 

14. On June 22, 2005, Employee saw Eugene M. Chang, M.D., for chronic left ankle pain with possible anterolateral soft tissue impingement.  He recommended she undergo an ankle arthroscopy with possible soft tissue debridement (6/22/2005 Chang Initial Evaluation).

15. Dr. Chang performed the soft tissue debridement on June 23, 2005 (6/23/2005 Chang Operative Report).

16. The June 27, 2005, MRI of the lumbar spine showed disc degeneration with a central disc protrusion and radial tear of the annulus at the L4-L5 level (6/27/2005 MRI Report).

17. On August 5, 2005, Dr. Chang changed Employee’s ankle cast for a stirrup ankle brace and started her on range of motion exercises (8/5/05 Chang Postoperative Visit Report).

18. On August 23, 2005, Employee was found eligible for reemployment benefits (8/23/2005 RBA letter).

19. On December 6, 2005, Paul M. Puziss, M.D., examined Employee and opined the work injury was a substantial factor in her current back complaints, noting an essentially negative back history prior to the work injury.  He opined her twisting injury caused either tearing of the annulus or facet syndrome, both of which she had, and recommended facet injections. She was not medically stable and not ready for a PPI rating (12/6/2005 Puziss Report).

20. Following receipt of the report from Dr. Puziss, Employer began payment of TTD benefits (Friess; 1/13/2006 Prehearing Summary).

21. On January 9, 2006, Susan T. Bertrand, M.D., performed electrodiagnostic (EMG) testing for the back pain.  The testing showed no evidence of nerve root compression or injury to the peroneal nerve at the fibular head (1/9/2006 Bertrand chart note).

22. On June 24, 2006, Rehabilitation Specialist Leonard Mundorf requested a suspension in plan development until Dr. Carlson released her to participate (6/24/2006 Mundorf letter).

23. On June 26, 2006, Dr. Neumann performed another EME.  He found a persistent sinus tarsi syndrome of the left foot and recommended a steroid injection.  This condition was not medically stable.  He opined her back injury had resolved, and her back pain complaints were due to pre-existent degenerative disc and joint disease.  She had no PPI for the knee contusion (6/26/2006 Neumann EIME Report).

24. On July 12, 2006, Dr. Bertrand released Employee to participate in reemployment plan development (7/12/2006 faxed response from Bertrand).

25. On July 17, 2006, Dr. Carlson stated Employee could not participate in plan development (7/17/2006 faxed response from Carlson).

26. On September 1, 2006, Employer controverted all benefits based on the June 26, 2006, EME report of Dr. Neumann.

27. On September 5, 2006, Employee underwent a facet injection at L4 (Bertrand 9/5/2006 report).

28. On August 9, 2007, Employer commenced payment of PPI biweekly (10/16/2008 Compensation Report).

29. On August 13, 2007, Employee saw Dr. Bertrand who noted a radial tear of the disc at L4 according to the last MRI (Bertrand 8/13/2007 report).

30. On October 10, 2007, a plan was submitted to retrain Employee for sedentary work for entry level clerical positions. (10/10/2007 Vocational Rehabilitation Services Plan)

31. On November 2, 2007, Employee objected to approval of the Plan, because she was unable to sit for longer than two hours per day (11/2/2007 Patterson letter).

32. On November 5, 2007, Employee reported some relief following the injection on September 21, 2007, but Dr. Bertrand wanted another imaging of the lumbar spine and recommended another injection but at the L5 level (Bertrand 11/5/2007 report)

33. On January 28, 2008, Dr. Bertrand requested a repeat EMG/NCS to document advancing disease and provided Employee with a lumbar brace for the lumbar facet component (Bertrand 1/28/2008 report). 

34. On February 28, 2008, the Employee saw Alan C. Roth, M.D., for an SIME.  He found Employee’s work-related low back condition became medically stable following her facet blocks because her condition had not changed after the injections.  He gave her a 6% PPI rating for the back, and found she had the physical capacities to participate in the reemployment plan (4/3/2008 SIME report).

35. On March 11, 2008, Employee underwent new EMG testing with Dr. Bertrand.  The test showed mild to moderate left chronic progressive lumbosacral motor radiculopathy at L5 and mild to moderate lumbosacral motor radiculopathy at L4 (3/11/2008 Bertrand EMG test results).

36. Dr. Roth did not have the EMG results to review (4/3/2008 SIME report).

37. On June 16, 2008, the RBA requested Plan development to resume in response to a request from Employee’s counsel (6/16/2008 Kemberling letter).

38. On September 26, 2008, Kim B. Wright, M.D., evaluated Employee finding mild degeneration at L4-L5 and marked degeneration at L5-S1, and bone on bone with advanced facet arthropathy.  Dr. Wright recommended a fusion at L5-S1 (926/2008 Wright Evaluation).

39. On January 12, 2009, Employee had an L5-S1 interbody fusion of L5-S1 by Dr. Wright (1/12/2009 Wright Operative Report).

40. On February 28, 2009, Rehabilitation Specialist Schmidt requested a suspension of plan development for medical reasons. (2/28/2009 Request for Medical Suspension by Schmidt)

41. On March 13, 2009, the RBA declined to grant the suspension without additional medical documentation (3/13/2009 Kemberling letter to Schmidt).

42. On April 20, 2009, a Reemployment Plan to retrain Employee for work as a Data Entry Clerk was provided to all parties (4/30/2009 Reemployment Plan).

43. On June 30, 2009, Mr. Schmidt indicated Dr. Carlson had temporarily disapproved the goal of data entry clerk (6/30/2009 Schmidt letter). 

44. Employee was paid TTD from December 1, 2004 through December 4, 2004, and from December 8, 2004 through August 26, 2006.  She was paid PPI in biweekly installments from August 9, 2007 through December 10, 2007 and from April 11, 2008 through October 13, 2008 (10/16/2008 Compensation Report).

45. Employee has been receiving Social Security disability benefits since January 2007, with her initial monthly benefit set at $626 (Ex. B, Employer’s Exhibit List).

46. In deposition on June 21, 2009, Dr. Wright opined the work injury aggravated Employee’s underlying degenerative process and seemed to be the precipitating cause of her back pain (pp.12 and 18).  He stated a twisting injury of the kind sustained by Employee would be enough to cause her preexisting degenerative disease to flare, which was also aggravated by her altered gait from her ankle injury (pp. 26-27).  He further stated her current leg pain could be the result of a pinched nerve from lying in bed, which is why she needs another EMG and a myelogram, computerized axial tomography (“CAT”) (p.19).  The 2008 EMG showed mild to moderate left chronic progressive lumbosacral motor radiculopathy at the L5 level (p.15).  The 2007 MRI was notable for severe left L5 foraminal narrowing with progressive degenerative facet disease at L5-S1.  He deferred on the question of participation in a retraining program pending a follow-up visit with Employee.  However, he would release her to the retraining program after he completes the study of the peroneal fibula entrapment and figures out the cause (p. 21 and 33).  She would not be medically stable from the January 12, 2009 fusion for one year to insure the fusion had healed (p.34).

47. Drs. Neumann, Roth, Bertrand, and Wright are credible physicians and their opinions regarding Employee’s condition are also credible.  

48. Employee’s attorney sought $28,603.80 in attorney’s fees based on hourly rates of $300 and $340, and costs, including paralegal fees at hourly rates of $100 and $115.


PRINCIPLES OF LAW

AS 23.30.120 Presumptions, provides, in part, that
(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given;

The Alaska Supreme Court held "the text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits she seeks are compensable.  Id.  The Alaska Supreme Court has also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a "preliminary link" between the disability and her employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce "some" "minimal" relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a "preliminary link" between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wein Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment….“  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].”  Cheeks, 742 P.2d at 244.  In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004.

Once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

"Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994) citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The Board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles her to compensation benefits.  Id. at 1054.  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

AS 23.30.185 reads as follows:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

Disability is defined in AS 23.30.395(16) as

incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment….

AS 23.30.395(27) defines “medical stability” as follows:

'medical stability' means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

Moreover, an employee may have more than one period of disability.  As the Board noted in Schouten v. Alaska Industrial Hardware, Inc. AWCB Decision No. 09-0038 (February 20, 2009)(citation omitted) the Alaska Supreme Court addressed this issue. 
In Egemo v. Egemo Construction Company, 998 P.2d 434, 439 (Alaska 2000), the employee suffered an injury in 1967 that resulted in a leg deformity. In 1995, a doctor recommended surgery to correct the deformity.  The employee did not choose to undergo surgery until 1998.  The Alaska Supreme Court concluded that a new period of disability commenced when the employee had surgery in 1998, and that TTD was not retroactive to 1967, when the injury first occurred, or 1995, when surgery was first recommended.  The Supreme Court ruled that TTD commenced when the employee opted to proceed with the recommended surgery.

Egemo argues that subsection .105(a) allows for more than one disablement from a given injury or event.  The statute suggests that this interpretation is correct.  Other jurisdictions have similarly recognized that a single accident may give rise to multiple periods of disability….  That being the case, each period of disability is characterized by a conjunction of a work-related injury or illness and wage-loss.  If these two factors are present, the clock begins anew.
AS 23.30.095(a) provides, in part:

The employer shall furnish medical, surgical, and other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.

Under the Act, an injured worker is entitled to medical treatment “which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.”  AS 23.30.095(a.  “If continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.”  Id..  The presumption of compensability under AS 23.30.120(a) applies to claims for medical benefits, including continuing care.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  In complex medical cases, medical evidence is necessary to establish the preliminary link between the work injury and the ongoing disabilities.  Delaney v. Alaska Airlines, 693 P.2d 859, 962 (Alaska 1985). 

AS 23.30.180 provides in part:

In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability….

“Total disability” does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for then does not exist.  J.B. Warrnack v. Roan, 418 P.2d 986 (Alaska 1966).  An employee is not permanently disabled unless a doctor states that the condition will not improve during the claimant’s lifetime.  Alaska International Constructors v. Kinter, 755 P.2d 1103 (Alaska 1988).  Further, an employee is not entitled to permanent total disability “if there is regularly and continuously available work in the area suited to the claimant’s capabilities.”  Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991).  

AS 23.30.190 provides in pertinent part as follows:

(a) In case of impairment partial in character but permanent in quality and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person. . . .

AS 23.30.155 provides in pertinent part:

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. . . .

(p) An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provide:

(a) If compensation is not paid when due, interest must be paid at the rate established in. . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(b) requires the award of attorney fees and costs to be reasonable.  In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), the Alaska Supreme Court held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  When determining reasonable attorney fees and costs for successful prosecution of claims, the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting from the services obtained are considered.

ANALYSIS

The law requires analysis of the evidence presented to determine if Employee raised the presumption of compensability and if so whether Employer rebutted the presumption by substantial evidence.  Employee has raised the presumption she was injured on or about September 24, 2004, while working for Employer through her own testimony and the medical evidence from Dr. Carlson.  Employee further raised the presumption she is entitled to ongoing TTD and medical treatment for the injuries sustained on or about September 24, 2004, through her testimony and Dr. Wright’s report and deposition.  Dr. Wright relates Employee’s current problems to the work injury which set Employee’s pain in motion. 

Employer rebutted the presumption through the EIME reports of Dr. Neumann and the SIME report of Dr. Roth.  Both doctors found to a reasonable degree of medical certainty Employee’s current back symptoms were the result of her pre-existing degenerative disc and degenerative joint disease.  They ruled out the work injury as a substantial factor for her current problems stating the work injury had resolved.  Both physicians found she was medically stable from the work injury.  The reports of Dr. Neumann and Dr. Roth are the kind of medical evidence reasonable people rely on to come to a conclusion Employee reached medical stability from the September work injury.  Both doctors had access to Employee's complete medical history (as of the date of the examinations) and examined the employee.  Their reports are substantial evidence rebutting the presumption Employee’s current symptoms are work related.  

Once Employer has rebutted the presumption of compensability, the burden of persuasion shifts back to Employee and she must prove her claim by a preponderance of the evidence.  The EMG study by Dr. Bertrand in March 2008, the MRI in 2007 showing progressive degenerative facet disease at L5-S1, and the reports and deposition testimony of Dr. Wright are persuasive evidence her ongoing back complaints are the result of the September 2004 work injury.  Dr. Wright testified Employee’s work injury, a twisting injury, would be sufficient to cause her pre-existing degenerative disc and joint disease to flare.  The flaring of Employee’s pre-existing degenerative disc and joint disease coupled with her altered gait resulting from the ankle casting, according to Dr. Wright, exacerbated and accelerated the degeneration in her lumbar spine, leading to the need for the fusion surgery in January 2009.  According to Dr. Wright Employee needs additional testing to pin point the source of her ongoing complaints.  Dr. Wright’s opinion is given more weight because he had access to all of her medical history including the March 2008 EMG study which showed progressive radiculopathy at L4 and L5.  The preponderance of the evidence demonstrates Employee’s ongoing medical treatment has been reasonable and necessary and is the result of her 2004 work injury. 
Employee also seeks TTD from August 2006 and continuing.  However, there is insufficient evidence to support a finding Employee was not medically stable between September 2006 and August 13, 2007.  On September 5, 2006, Dr. Bertrand gave Employee a facet injection at L4.  There is then a gap in treatment until August 13, 2007, when Dr. Bertrand for the first time stated conservative treatment was not working and recommended Employee undergo a discogram and repeat selective nerve block.  Both Dr. Neumann (EME) and Dr. Roth (SIME) stated Employee was medically stable in early 2006.  Employee presented no medical record between September 2006 and August 2007 stating she was unable to work.  Thus, Employee has not shown by a preponderance of the evidence she is entitled to TTD between September 2006 and August 2007.

The law presumes an Employee is medically stable if there is no objective measurable improvement from the effects of the injury.  Prior to Dr. Bertrand’s August 2007 recommendations more than 45 days had elapsed with no recommendations for additional treatment.  Employee may rebut the presumption of medical stability with clear and convincing evidence.  However, until the August 13, 2007, report from Dr. Bertrand, Employee had no evidence of any improvement and, therefore, cannot rebut the presumption.  Nonetheless, from August 13, 2007, and ongoing, the medical evidence supports Employee was not medically stable as her physicians continued to try various treatments, including the fusion in January 2009.  The reports of Dr. Bertrand and Dr. Wright are more persuasive than the reports of Dr. Roth and Dr. Neumann, in part because Drs. Bertrand and Wright had access to the March 2008 EMG studies which showed progressive radiculopathy at L4 and L5.  Dr. Wright’s deposition testimony that Employee’s twisting injury accelerated her pre-existing degenerative disc and joint disease is further persuasive evidence the work injury caused Employee’s need for ongoing medical treatment, including the fusion surgery in January 2009, and his recommendation for additional testing to ascertain if the peroneal nerve was injured during recovery from the surgery.  According to Dr. Wright, Employee is not yet medically stable as she needs additional testing to facilitate a determination if she has peroneal nerve damage as a result of the fusion surgery.  The preponderance of the evidence shows TTD is owed to Employee until she reaches medical stability.

Employee provided no evidence she is entitled to additional PPI at this time.  She has proffered no evidence any physician had provided a new PPI rating.  The Employer previously paid the PPI ratings for Employee’s low back and her left ankle.  Employee has not shown by a preponderance of the evidence she is entitled to additional PPI.

Employee has not established by a preponderance of the evidence she is PTD.  On July 12, 2006, Employee’s treating physician Dr. Bertrand released the Employee to participate in reemployment plan development although her other treating physician Dr. Carlson stated on July 17, 2006, Employee could not participate in the plan.  Dr. Bertrand's opinion is given more weight in this regard because she undertook the EMG testing and was seeing the employee on a regular basis for pain management.  Further, Dr. Wright testified Employee could participate in the reemployment process and there was no physical reason she could not do a light duty job.  He also said Employee could work part-time even though there was additional testing he wished to undertake.  Since Employee’s treating physician has indicated she has the physical capacities to participate in the reemployment process and to work at a light or sedentary job, the Employee is not entitled to PTD benefits because she is able to work in a light or sedentary capacity. 

Since the Employee is entitled to past and ongoing medical benefits, the providers are entitled to interest on any late paid medical bills.  Employee is entitled to interest on any out-of-pocket medical expenses she may have.  Employee is also entitled to interest on the late paid TTD benefits ordered in this decision.

Employee sought a total of $28,603.80 in attorney’s fees (based on hourly rates of $300 and $340) and costs, including paralegal fees (based on hourly $100 and $115).  The Employee prevailed on her claim for additional TTD and medical costs but did not prevail on her request for PPI and PTD benefits.  However, she is entitled to attorneys’ fees and costs on the larger issues of TTD and medical costs.  The majority of the evidence presented by both parties went to the issues of medical treatment and ongoing TTD.  Therefore, Employee’s request is reduced by 20% based on consideration of the value of PTD and PPI had she also prevailed on those issues.  She is awarded attorneys’ fees of $18,605.80 and costs, including paralegal fees, of $4,694.00. 
CONCLUSION OF LAW

1. Employee is not entitled to TTD from September 5, 2006 to August 13, 2007; however, she is entitled to TTD from August 13, 2007, ongoing to the date of medical stability.

2. The surgery in January 2009 was the result of Employee’s work injury.

3. Employee’s medical treatment after August 2007, including diagnostic procedures, was necessitated by the work injury and is compensable. 

4. Employee is not entitled to any additional PPI at this time.

5. Employee is not entitled to PTD at this time.


ORDER

1. Employer is ordered to pay Employee TTD from August 13, 2007, to the date of medical stability or until she ceases to be totally disabled.

2. Employer is ordered to pay for the January 12, 2009, fusion surgery and for Employee’s continuing medical care for her low back condition.

3. Employer is ordered to pay for any of the Employee’s past medical treatment related to her low back and ankle, not previously paid. 

4. Employer is ordered to pay interest on benefits not timely paid to or on behalf of the Employee including untimely paid medical costs.

5. Employee’s claim for additional PPI is denied. 

6. Employee’s claim for PTD benefits is denied.

7. Employee is awarded $18,605.80 for attorneys’ fees and $4,694.00 for costs including paralegal fees. 

Dated at Anchorage, Alaska on December 7, 2009.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of DARNELL N. HASTY employee/applicant; v. BANNER HEALTH SYSTEMS, employer; SENTRY INSURANCE MUTUAL CO, insurer/defendants; Case No. 200416970; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 7, 2009.






Jean Sullivan, Clerk
�








�  Although the report was addressed to the adjuster, this examination was agreed to by both parties in place of a formal second independent medical examination (“SIME “), according to the 11/4/2005 Prehearing Conference Summary 


� Employer might be entitled to an offset for disability benefits paid since Employee began receiving Social Security benefits as of January 2007.  
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