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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MARCIE A. REDGRAVE, 

                                               Employee, 

                                                 Applicant,

                                                   v. 

MAYFLOWER CONTRACT 

SERVICES, INC.,

                                               Employer,

                                                    and 

ALASKA INS. GUARANTY ASSN.,

                                                Insurer,

                                                  Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  199401080
AWCB Decision No.  09-0188
Filed with AWCB Anchorage, Alaska

on December  7, 2009


Marcie Redgrave’s (Employee) claim was heard on June 25, 2009 in Anchorage, Alaska.  Employee represented herself; Attorney Krista Schwarting represented Mayflower Contract Services, Inc. and its insurer (Employer).  The record was initially left open until July 27, 2009, to provide the parties an opportunity to obtain and file depositions of Shellie Martin, Astrid Steffen and Patty Nylin, and until July 31, 2009, so parties could file a 5-page closing argument addressing Murlene Wilkes’ testimony, and post-hearing depositions.  Ms. Martin’s deposition was received July 22, 2009; Ms. Steffen’s and Ms. Nylin’s depositions were received July 23, 2009.  Employer’s 5 page Supplemental Hearing Brief was received July 30, 2009, Employee’s 19 page hand-written closing argument was received July 31, 2009, and Employer’s Objection to Employee’s Closing Brief was received August 3, 2009.  The record closed August 3, 2009, accepting Employer’s response to Employee’s unexpectedly lengthy closing argument.  

Employee’s witnesses included herself, Murlene Wilkes (telephonic), Shelley Martin, Astrid Steffen, and Patty Nylin (all deposition).  Employer called Kristy Donovan, and Lynne Adams Bell, M.D. (deposition).


ISSUES

Employee submitted an over-length closing argument going beyond the scope requested.  Employer objected, contending Employee simply re-argued the entire case rather than focusing on Ms. Wilkes’ testimony and the post-hearing depositions, as directed.  Employer requested Employee’s closing brief be stricken to the extent it exceeded the permissible length and scope.

1) Shall Employee’s closing brief be stricken to the extent it exceeded the permissible length and scope?

Employee contends her January 10, 1994 injury was handled improperly from the beginning and asserts she suffered a closed head injury and was never accorded appropriate medical care.  Employee contends “cranial work” has been the most effective medical treatment to address her symptoms, but she never had a “whole series” of cranial work because Employer limited her treatment.  Employee contends Employer’s medical evaluation physician (EME) Kenneth Pervier, M.D., prescribed a magnetic resonance imaging (MRI) scan of her brain and an anger management program, neither of which occurred because Employer limited her care.  She further contends Employer should have paid for a B.E.A.R.
 physical therapy program, and she should not have had to fight with the adjuster every time she needed treatment or medication; furthermore, Employee asserts she is angry and frustrated because she contends Employer promised “lifetime medical” care for her injury but has not provided it.  Employee asserts her double vision, seeing “colors” and “tracers” result from her closed head injury and are caused by a brainstem injury suffered at the time of injury in 1994.  Employee asserts she has not had any “cranial work” since 2001 and consequently has ongoing problems including migraine headaches, high blood pressure, memory loss, word finding difficulties, pain and pressure in her head, a hot and painful neck, face numbness, increased vision difficulties, a “heavy” head, lack of mental clarity, reclusiveness, frustration and depression.  Employee contends when she has cranial work all the above conditions and symptoms are alleviated to a degree for about six months, until they return.

As for specific benefits, Employee claims temporary total disability (TTD) from August 13, 1994 until she returned to work in Washington, sometime in May 1995.  Employee contends she is entitled to an order awarding payment for past medical bills and additional cranial work and counseling to assist in dealing with her symptoms.  Employee contends she is entitled to a permanent partial impairment (PPI) rating from her own physician paid for by Employer, interest on any past benefits awarded, and an order finding Employer issued an unfair or frivolous controversion.  Lastly, Employee asserts a penalty is due and owing because she was not allowed to go to counseling even though an EME recommended it.  

Employer contends Employee simply misunderstood the spoken or written “internal coding” of “lifetime medical” used by its adjusters to indicate a person’s medical rights remain “open,” meaning medical care may be available but is always subject to dispute if evidence shows requested medical care or treatment is not work-related or is unreasonable or unnecessary.  It further contends it paid all compensable medical care and all TTD benefits due and owing based upon the only medical evidence supporting disability at any particular time.  Employer asserts Employee provided no PPI rating for any work-related condition and its EME reports are substantial evidence showing Employee suffered no work-related PPI.  On the medical care issue, Employer contends there is no past or current medical evidence supporting a need for medical care for Employee in any way related to her January 10, 1994 work-related injury.  Employer contends its EME reports support its controversions and provide affirmative evidence no additional past or current benefit is compensable.  Consequently, Employer argues it did not enter an unfair or frivolous controversion, no penalty is due, Employee is not entitled to any additional benefits, and her claim should be denied in its entirety.

2) Does Employee’s need for medical care continue to arise out of and in the course of her employment injury with Employer?

3) Is Employee entitled to an award of medical care?

4) Is Employee entitled to an award of TTD from August 13, 1994 and continuing until she was medically stable, or returned to work in May 1995?

5) Is Employee entitled to a PPI rating from her own physician at Employer’s expense?

6) Were Employer’s controversions in bad faith, unfair or frivolous?

7) Is Employee entitled to a penalty?

8) Is Employee entitled to interest?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) Limited medical records from Employee’s physician in 1993 disclose no pre-injury complaints similar to those now raised (1993 reports of Jon Koivunen, M.D.)

2) On January 10, 1994, Employee slipped on the ice while preparing her bus at work, fell and hit the back of her head and neck on an adjacent bus (Report Of Occupational Injury Or Illness dated February 3, 1994; Redgrave).

3) On January 11, 1994, William Resinger, M.D., radiologist, recorded Employee’s history of “falling at work striking back of head and neck on January 10, 1994”; cervical spine and skull x-rays were reported as negative (Radiology Report dated January 11, 1994).

4) On January 12, 1994, Michael Fallon, M.D., completed a physician’s report noting Employee’s injury, finding tenderness in the neck, headache, cervical muscle spasms, and a “possible concussion.”  The physician noted x-rays were within normal limits and said the condition was “work-related.”  Dr. Fallon restricted Employee from work for one to three days and referred her to her primary care physician (Physician’s Report dated January 12, 1994).

5) On January 13, 1994, Employee went to Valley Hospital Emergency Department reporting she had fallen and hit the back of her head and neck against a school bus; she denied loss of consciousness but since then had a headache and neck pain (Valley Hospital Emergency Department report dated January 13, 1994).  On January 13, 1994, additional cervical spine x-rays read by Gerald Phillips, M.D., radiologist, showed no abnormalities and well-maintained disc spaces, without “arthritic change” identified and no subluxation (Radiology Report dated January 13, 1994).

6) On January 14, 1994, Employee saw Dr. Koivunen, who obtained a history of her slip and fall, and diagnosed a neck and head contusion, with muscle spasms, headache, and a thoracic strain.  He opined the condition was work-related and restricted Employee from work (Physician’s Report dated January 14, 1994).  A similar report reflects occasional complaints of numbness in hand areas; Employee was tearful and appeared slightly depressed (Physician’s Report dated January 17, 1994).  Dr. Koivunen took Employee off work as of January 24, 1994 (Physician’s Report dated January 24, 1994).  

7) On January 25, 1994, (15 days post-injury) Employee gave a recorded statement to an adjuster.  She described the injury and stated she did not think she lost consciousness.  Employee’s head hurt but she nevertheless drove her bus route that day.  Later that day, Employee’s neck began hurting and she felt swelling at the top of her spine.  The next day, Employee noticed her right ear had popping sensations and her headache continued.  Occasionally, Employee would experience sharp, shooting pains in her head in addition to headaches.  On a couple of occasions, Employee vomited after drinking morning coffee.  Over the prior two weeks, i.e., since the injury, Employee noticed a numbing sensation on the right side of her head, neck and arm extending into her hand.  Employee denied a previous head injury but conceded she had pre-injury pain in her head and neck for which she saw a chiropractor  as a result of whiplash possibly 20 years earlier.  However, Employee had seen John Phillips, D.C., for a neck adjustment about “a month ago.”  She had no history of chronic migraines or headaches, and was never diagnosed with a psychological illness.  Employee conceded when she gets “stressed out” she gets a “little bit moody” and will withdraw from people.  She also mentioned after she was given anti-inflammatory medication she felt like she had stopped breathing three times while she was sleeping and felt this resulted from hitting the spine and part of the brain that affects breathing (Employee’s recorded statement dated January 25, 1994).

8) In February 1994, Employee attended physical therapy and still reported numerous complaints of head pressure, and “visual problems” (Valley Physical Therapy report dated February 24, 1994).

9) On March 2, 1994, (51 days post-injury) Employee documented visual changes including some blurring and intermittently noted “color changes” and a sensation of head pressure with numbness and tingling in the hands.  Dr. Koivunen found it difficult to “correlate these subjective complaints” and suggested a neurological, ophthalmologic, and a psychiatric evaluation if needed (Physician’s Report dated March 2, 1994).  On March 2, 1994, Dr. Koivunen completed a statement for group disability insurance stating Employee suffered a fall, “with neck and head contusions; neck strain with recurrent muscle spasms; headaches; back (thoracic) strain; recurrent visual blurring” (Attending Physician Statement dated March 2, 1994).

10) On March 14, 1994, adjuster Patty Nylin arranged an EME with Kenneth Pervier, M.D. (letter from Patricia Nylin to Dr. Pervier dated March 14, 1994).

11) On March 28, 1994, Dr. Pervier saw Employee who he reported was “very angry” and evinced a “significant belligerent attitude” with the office staff before seeing him.  He assessed her demeanor while at his office as a significant “defensive attitude,” though she relaxed as the examination progressed.  Employee explained her accident history and subsequent medical care.  She complained of continuing headache and became quite tearful and angry her providers did not talk to her to find out what was wrong and “what could be done.”  Dr. Pervier performed a neurological evaluation and opined Employee was not ready to go back to full duty as a bus driver.  He concluded:

There is an awful lot of anger in this lady as well as a definite degree of depression.  Since she seems to be adamant against the utilization of anything in the form of medication, it may indeed be necessary to get her into psychiatric or psychological counseling at this point.

I’m going to give her another course of physical therapy through someone else’s hands and capability, and I have referred her to Alpine Physical Therapy to see only one of the therapists there, Ms. Susie Pettis, to see how a six or eight-week course with her actually will do.  It is too early at this point to state whether the patient will have anything in the way of permanent damage.  I would, of course, recommend an MRI scan of her neck, considering her chronic complaints of neck pain.  This will be arranged through my office (Dr. Pervier’s March 28, 1994 report).

12) On April 4, 1994, Employer authorized Employee’s evaluation by Paul Craig, Ph.D. (April 4, 1994 letter from Patricia Nylin to Dr. Craig).

13) On April 6, 1994, Dr. Craig evaluated Employee, found she had full recollection of the incident and did not experience loss of consciousness.  Dr. Craig performed Minnesota Multiphasic Inventory-2 (M.M.P.I.-2) psychological testing and concluded clinically, Employee may have a tendency to present with physical complaints in the face of psychological stressors.  However, there was no evidence to suggest Employee’s “subjective complaints are strictly psychological in origin” (Dr. Craig’s April 6, 1994 report).  “Medical testing must be completed to rule out any biological explanation for her physical complaints” (id.).  Assuming no objective physical basis for her complaints was found, “a psychologically-oriented intervention may be appropriate with regard to symptom management.”  Dr. Craig’s diagnostic impression included “psychological factors affecting physical condition” but noted this should not be interpreted to suggest Employee’s “physical complaints are strictly psychological.”  Objective medical explanations for her subjective complaints “need to be ruled out” and at that juncture, “some work with regard to stress management training may be appropriate” (id.).  Dr. Craig opined it was highly improbable the described blow to the head without loss of consciousness would result in a “brain injury.”  He suggested a computer tomography (CT) scan to reassure the patient, and opined there were no psychological prohibitions for her return to work (id.).

14) On April 14, 1994, therapist Susan Pettis reported Employee still complained of visual problems, pain with activity and flexion, decreased function and asymmetry of cranium and spine (Pettis report dated April 14, 1994).  Therapist Pettis’ goals were to decrease visual problems and pain and restore full activities of daily living through “cranial treatment” (id.).

15) On May 15, 1994, EME Dr. Pervier wrote the adjuster suggesting an MRI scan would be more beneficial than a CT scan as it was more diagnostic.  He opined Employee could be encouraged to work in some capacity but not as a school bus driver.  Dr. Pervier noted Employee was an “exceedingly angry individual” and would “probably best benefit actually by being seen by stress management counseling” to handle her anger “in dealing with her injury.”  He felt she might be mildly depressed and could benefit by seeing a counselor to handle it; he suggested Dr. Craig see her on “a recurring basis” (Dr. Pervier’s letter dated May 15, 1994).

16) On May 23, 1994, the adjuster entered a note in the adjuster’s diary of a conversation with “Dr. Mancini” who opined Employee “WOULD BENEFIT FROM EITHER A RE-EVAL W/DR. CRAIG OR SOME PSYCHOLOGICAL CONSULTATION” (all caps in original; adjuster’s Print Notes dated May 23, 1994; page 8 of 13).  However, on June 2, 1994, the adjuster recorded in her diary the file was reviewed with “Patty” and “SINCE IT APPEARS AT THIS POINT, DRS HAVE LITTLE TO OFFER CLMT, BUT SHE HAS NOT BEEN RELEASED TO RTW AS A BUS DRIVER, FEEL WE SHOULD REFER FILE TO CAROL JACOBSON FOR MED MGT.  SHE CAN REVIEW THE MEDICALS AND PROVIDE RECOMMENDATION ON HOW TO PROCEED” (id. at June 2, 1994 entry).  On July 13, 1994, the adjuster noted she spoke with “Kelly” at Dr. Pervier’s office.  The note says Dr. Pervier still thinks Employee “needs some counseling before she will be at maximum healing” and the adjuster “OK’d” that since “she had done so in the past”; the adjuster noted Employee never received the counseling.  Dr. Pervier also suggested Employee needed more physical therapy and may need it in the future (id. at July 13, 1994 entry).  On July 27, 1994 the adjuster’s entry notes Employee was “STILL OFF WORK” and reportedly was receiving counseling to “HELP HER WITH HER HEAD INJURY”; the adjuster was hopeful Employee “WILL BE RELEASED TO FULL DUTY WORK WITHIN THE NEXT MONTH” but if not, the additional “26 WEEKS IS SUFFICIENT TO OBTAIN IME’S AND GET HER DECLARED CAPABLE OF WORKING FULL DUTY.”  The adjuster did not add money to reserves for vocational rehabilitation because she was “CONFIDENT WE WILL GET A FULL DUTY RELEASE TO RETURN TO WORK” (all caps in original; id. at July 27, 1994 entry).

17) On June 8, 1994, Employer referred the matter to Carol Jacobson for recommendations (Patricia Nylin’s June 8, 1994 letter to Carol Jacobson).

18) On June 15, 1994, EME Dr. Pervier stated:

This patient, at present, has benefited quite a bit by being in the hands of Ms. Susie Pettis at Alpine Physical Therapy.  The patient herself, feels that she would be able to go back to work, pretty much on a full time basis, but I would leave the ability to go back to physical therapy for an occasional round of adjustments and therapeutic work as an option at this time.  This, I believe, would not be the time to simply cut the patient off, and give her no alternative, should some of the ache and pain begin to flare worse than it is at its present level.  She could literally fall back into the level of disfunction (sic) that she had before the therapy began, and once again lead a prolonged course at attempting to get her out of it.  Because of this possibility, I would highly recommend, as I stated above, that the option of physical therapy be allowed on a recurrent, but possibly limited basis in the near, foreseeable, future, depending upon the patients (sic) needs, and of course the evaluation and recommendations of Ms. Pettis.  (sic) Who would remain her primary physical therapist (Dr. Pervier’s letter dated June 15, 1994).

19) On June 23, 1994, Employee saw Aharon Sternberg, O.D., in Wasilla, Alaska for an eye examination.  Dr. Sternberg suggested Employee’s “medical history” was “known” to the adjuster to whom his report was directed and was not elaborated.  He noted Employee complained of “blur,” intermittent diplopia, “tracers” and other “asthenopic” complaints.  While not wanting to comment on Employee’s “mental status,” he nevertheless noted she seemed “quite disturbed.”  Dr. Sternberg found Employee a “nervous” patient, quite difficult to examine and concluded Employee had uncorrected refractive error and consequently could suffer from many symptoms; to find out whether most of her symptoms were related to her uncorrected refraction or “something else,” she would need to wear her correction in spectacles for about two weeks and then return to see a specialist (Dr. Sternberg’s June 23, 1994 letter to Patricia Nylin).  Other records from Dr. Sternberg’s evaluation give a consistent history of Employee’s work-related injury (June 23, 1994 Dr. Sternberg chart notes).

20) On July 1, 1994, Dr. Pervier said Employee needed to see Dr. Craig for counseling and opined this would “most likely be needed for some period of time,” as determined by Dr. Craig.  Dr. Pervier said “there is no question” Employee will need not only Dr. Craig’s expertise as a psychologist, but as a “psychologist trained in pain management.”  He continued:

I would highly recommend that if this patient’s case is to be effectively handled, she be allowed to have the financing to see Dr. Craig at the nearest available date, and for an indefinite time thereafter, as to be determined by him (Dr. Pervier July 1, 1994 letter).

21) On July 14, 1994, Ms. Jacobsen said Employee should meet with a physiatrist for structured physical therapy and work hardening program and suggested B.E.A.R. (Northern Rehabilitation Services Memorandum, dated July 14, 1994).  On August 29, 1994, Ms. Jacobsen filed a “closure report” in which she said she had spoken with Ms. Nylin who reported Employee was planning to move away from Alaska by the end of August and Ms. Nylin was “attempting to work with Dr. Pervier to release Ms. Redgrave to full duty work.”  Ms. Jacobsen was asked to keep the file open for 30 days; 30 days later, Ms. Jacobsen again spoke with Ms. Nylin to learn Employee was moving to Washington and no further assistance was required; Ms. Jacobsen closed her file (Northern Rehabilitation Services August 29, 1990 Closure Report).

22) On August 2, 1994, the adjuster’s diary notes the case seemed to be “at a standstill” (adjuster’s Print Notes dated August 2, 1994; page 6 of 13).  

23) On August 3, 1994, EME Dr. Pervier said Employee could “quite easily go back to original position as a bus driver,” but “unfortunately a lot of her anger and difficulty psychologically” will “tend to bleed over into continued symptomatology.”  Therefore, since she was leaving the state, he “would highly recommend that she continue to see physical therapy, as well psychological counseling in her new residence wherever that might be.”  Both he and Ms. Pettis opined “a lot of her difficulty resided in her significant anger” which if not pursued “would continue her symptomatology for a much prolonged time period than would normally be expected.”  He continued:

I can not (sic) stress more strongly the need to have this patient seen by a psychological counselor to handle the inner aggressions and angers that she has had over her present situation (Dr. Pervier’s August 3, 1994 letter to Ms. Nylin).

24) On August 9, 1994, the adjuster received Dr. Pervier’s July 1, 1994 and August 3, 1994 reports (“received” date stamps).

25) On August 17, 1994, the adjuster spoke with Employee, told her Dr. Pervier’s findings, and notified Employee TTD was terminated and Dr. Pervier felt she needed to have counseling.  According to the note, upon relocating to Washington, Employee said she would “DECIDE THEN IF SHE WILL FOLLOW UP WITH COUNSELING,” noting her eyes were still bothering her so she was returning to the eye doctor (all caps in original; adjuster’s Print Notes dated August 17, 1994; page 6 of 13).  In August 1994, Employee also obtained unemployment at the adjuster’s suggestion (Redgrave).  Employee testified she had gone without treatment “for seven months” and felt this was manipulation and exploitation by Employer (id.).

26) On September 7, 1994, Employee had another M.M.P.I.-2 test.  The test results were valid, and Employee was “open and cooperative.”  The test reported her vague physical problems may be a response to environmental stress; she appeared somewhat impulsive and demanding and may become uncooperative and angry if her physical complaints are not given the attention she seeks.  Periods of increased stress may cause her to experience somatic problems.  Individuals with Employee’s profile tend to view their problems as physical and did not usually seek psychological treatment.  According to the test, Employee is not likely to be very receptive to psychological interpretation of her problems and is likely to become aggressive in relationships and interact with others in a “caustic manner” (M.M.P.I.-2 report dated September 7, 1994).

27) In October 1994, Employee moved to Washington (Redgrave).  She obtained unemployment before she left Alaska and called to get an extension while she lived there (id.).  

28) On October 27, 1994, Employer scheduled Employee for an EME panel with Mary Reif, M.D., neurologist; Richard Johnson, M.D., psychiatrist; and Sheldon Cowen, M.D., ophthalmologist (Ms. Nylin’s October 27, 1994 letter).  In its letter to its EME physicians, Employer gave a brief history of Employee’s injury, and noted:

Ms. Redgrave also developed some psychological problems including anger as a result of her injury.  She recently moved down to the Seattle area and before she left her attending physician recommended that she receive some psychological counseling.

Ms. Redgrave has expressed interest in ‘just putting the injury behind her and getting on with her life.’  Therefore, I agreed to send her to an independent medical examination to find out if this was feasible (Ms. Nylin’s November 2, 1994 letter).

29) On November 17, 1994, the EME panel reported its results.  Employee reported pre-injury she would have occasional tension headaches which were “quite mild” when she would have stress, but never required any medical attention.  She provided the panel with a consistent history of her work-related injury.  The psychiatrist agreed with Dr. Craig’s opinion of “psychological factors affecting physical condition” and said Employee sustained no permanent psychological impairment as a result of her work injury.  Ophthalmologically, Employee was felt to have refractive error and presbyopia, not caused by the accident but the accident stress “may have accelerated the onset of symptoms.”  The ophthalmologist opined the difficulty with blurred vision “seemed to have occurred following the accident,” and though these changes generally occur normally with age, “it may have been accelerated by the stress of the head injury.”  He noted it was “completely correctable” with glasses.  Employee had slightly diminished central threshold on visual field testing, the etiology of which remain unclear.  Employee needed no further treatment and had no PPI for her vision resulting from the accident.  Neurologically, the panel determined Employee suffered a concussion, extremely mild “with postconcussive headaches” but no cognitive issues, and a cervical contusion and sprain also related to the January 10, 1994 injury.  The neurologist opined Employee’s condition was medically fixed and stable and suggested some medications which could reduce the severity of Employee’s headaches.  The panel did not believe Employee would benefit from further physical therapy and did not think it was reasonable to keep the claim open for any treatment with medications for her headaches, because Employee chose not to take medication.  Neurologically, Employee did not sustain any PPI as a result of her injury (EME report dated November 17, 1994).

30) On March 8, 1995, a diary entry says the adjuster authorized an examination with a neurologist; Employee was to let the adjuster know the doctor’s name and date of appointment.  The adjuster would not authorize any treatment until she received a medical report stating the doctor’s opinion Employee’s then-current complaints were directly related to the injury (adjuster’s Print Notes dated August 17, 1994; page 4 of 13).  According to the diary notes, Employee called and left the name and number of a neurologist she was going to see in Seattle (id. at March 15, 1995 entry).

31) On March 27, 1995, Employee saw Jean Millican, M.D., neurologist, for evaluation.  Employee gave a consistent history of her work injury and her subsequent symptoms and reported her neck continued to bother her; she had pain in the lower dorsal region; radiating pain in her right forearm into the fingers; painful ringing and throbbing in the right ear; numb, throbbing hands; an “electric feeling” in her neck and head; forgetfulness; nervousness, and sleep problems.  Dr. Millican performed an evaluation and concluded Employee had a “cervical strain syndrome” without radiculopathy, “mild concussion,” headaches “probably secondary to concussion and cervical strain” with perhaps a component of “occipital nerve irritation.”  Dr. Millican was unable to explain Employee’s ear symptoms and suggested referral to an ear, nose and throat specialist.  Dr. Millican opined it was unlikely any further physical therapy would be particularly helpful but discussed the possibility of a head and neck MRI in light of her upper extremities symptoms (Dr. Millican’s March 27, 1995 New Patient Evaluation).

32) On April 26, 1995, in response to Dr. Millican’s report, the adjuster’s diary notes Dr. Millican suggested no further treatment would be beneficial and said Employee seemed to accept that.  The adjuster closed her file (adjuster’s Print Notes dated April 26, 1995; page 3 of 13).

33) In May 1995, Employee returned to work for the first time following her injury, as a care provider for the state (Redgrave).

34) On October 13, 1995, Employee called the adjuster whose case diary notes Employee was having numbness in her arms, hands and feet.  Employer requested to see a physician and was told to see Dr. Millican; the adjuster authorized payment for one exam (adjuster’s Print Notes dated October 13, 1995; page 3 of 13).  

35) On December 21, 1995, Employee saw Dr. Millican and reported no formal treatment since the last visit but she “was getting worse.”  Employee reported a recent episode of “thundering and cackling” in the right side of her head with disequilibrium for a couple of minutes followed by headache for about an hour.  She reported being employed as a caretaker since May 1995.  Employee said imaging studies had previously been recommended in Alaska, but at that point she was “unprepared emotionally” but now felt she could handle having the studies. Dr. Millican performed another evaluation and opined Employee had continued complaints dating to the January 1994 injury with “interval increase” in problems.  Dr. Millican noted some of Employee’s symptoms in responses to provocative tests were “difficult to explain physiologically.”  Dr. Millican prescribed an MRI and possibly an electromyography (EMG).  

36) On January 23, 1996, Bent Kjos, M.D., radiologist, interpreted a cervical spine MRI.  He found no intrinsic cord lesion, central spinal mass or bony mass; the cord’s central canals were normal in size and C2-3 through C4-5 levels were normal.  The C5-6 disc was slightly narrowed with bilateral posterior lateral spurring but no herniation.  The C6-7 through C7-T1 levels were normal as were the thoracic disc levels.  Dr. Kjos’ impression was mild C5-6 disc degeneration with bilateral posterior lateral spurring moderately narrowing the C6 foramina (cervical spine MRI dated January 23, 1996).

37) On February 5, 1996, Employee saw Dr. Millican again to discuss the cervical MRI findings.  Dr. Millican was going to request authorization for a brain MRI and upper extremity EMG studies (Dr. Millican’s chart note dated February 5, 1996).

38) On March 7, 1996, Dr. Kjos interpreted a brain MRI as “normal” (Dr. Kjos MRI of the brain report dated March 7, 1996).  Employee denies this scan was performed at this time, believes it was “slipped in there” and was not actually done, but was simply charged by the provider.  She never saw this report until she went to a later EME, and her doctor never mentioned it, which Employee says proves she never had the MRI at that time (Redgrave).  The neck and brain MRI scans were done at different times, and Employee says she would have had Valium for the second MRI, like she did for the first one, and knows she did not have Valium a second time (id.).

39) On March 14, 1996, Coldevin Carlson, M.D., neurologist, performed an EMG, which was normal (Electrodiagnostic Report dated March 14, 1996).

40) Employee moved to Montana (medical records).  

41) On September 25, 1996, Employee called the adjuster who noted in her diary Employee experienced pain and numbness in both her arms and was seeing a physician.  The adjuster advised Employee she would review the physician’s reports, determine whether or not the recommended treatment was related to the work injury, and would pay for an exam only but not any treatment until a decision was made on compensability (adjuster’s Print Notes dated September 25, 1996; page 3 of 13).

42) On October 25, 1996, Employee saw Patrick Burns, D.O., neurologist, still looking for answers regarding her symptoms.  Employer gave a consistent history of her work-related injury and her symptoms continued as before.  Dr. Burns’ impression included chronic pain syndrome and myofascial components in the sub-occipital area and right mastoid; paresthesias of the hands suggestive of median nerve irritation with borderline carpal tunnel syndrome components; paresthesias of the feet, etiology uncertain; headache disorder, anxiety and stress related phenomenon (Dr. Burns’ October 25, 1996 report).  Dr. Burns explained to Employee he could find no evidence of any “severe process” or “significant central nervous system disorder.”  He opined her anxiety and stress of not knowing her condition worsened some of her symptoms into a “somatoform component.”  He was willing to proceed with further diagnostic studies including a brain MRI scan.  He decided to treat Employee with bilateral wrists splints at bedtime and a soft, cervical collar, and prescribed an anti-inflammatory, massage therapy and Prozac to help with anxiety and stress (id.).

43) On February 6, 1998, Employee saw Karen Stanek, M.D., for evaluation and provided a consistent history and consistent complaints.  On examination, Dr. Stanek found some nystagmus in Employee’s right eye and diagnosed a “mild head injury” with “postconcussive syndrome” with “associated headaches, double vision, slowed cognitive processing and decreased memory.”  She opined Employee would benefit from “psychological counseling” to deal with her deficits and to learn about dealing with head injuries.  In her opinion, facet dysfunction at C2-C3 and T6 “caused tension headaches.”  Dr. Stanek suggested neuropsychological testing; chiropractic manipulation to relieve cervical and thoracic pain; trigger point injections to relieve tension; vision training; and psychological consultation to deal with anger and head injury issues (Northwest Medical Rehabilitation report dated February 9, 1998).

44) On June 30, 1998, Employee saw Thomas Brodie, M.D., in the emergency room, and gave a consistent history of her work injury and her current complaints, which remained similar as before.  Dr. Brodie opined Employee presented with migraine headaches and referred her back to Dr. Stanek for care (Emergency Department report dated June 30, 1998).

45) On September 11, 1998, Dr. Stanek reported Employee was feeling “50% better,” her physical therapy was going well and chiropractic treatments were very helpful.  She obtained contact lenses which helped her vision somewhat.  However, Employee reported her headaches continued as did tingling in her fingers and hands, and short-term memory continued to be a deficit as was blurred vision an episodes of “hallucinations.”  Employee reported she was moving to Colorado and Dr. Stanek provided the name of an associate in that area.  In Dr. Stanek’s opinion, Employee still needed psychological counseling, neuropsychological testing, psychiatric evaluation and another M.M.P.I.  Dr. Stanek noted some billing issues with her insurance company (Northwest Medical Rehabilitation chart note dated September 11, 1998).

46) On September 22, 1998, Employee saw Todd Wylie, OD, optometrist, for an eye examination.  His assessment was normal increase in vision loss (Dr. Wylie September 22, 1998 report).  Employee moved Arizona (medical records).

47) On November 27, 2000, Employee saw Robert Foote, M.D., neurologist, for her work injury and provided a consistent history and consistent complaints.  He noted the only abnormality ever demonstrated was mild degenerative disc disease at C5-C6; her then-current symptoms were basically “headaches.”  Dr. Foote referred her for physical therapy, which she indicated helped her in the past (Dr. Foote’s November 27, 2000 letter).

48) On February 13, 2001, Employee followed up with Dr. Foote reporting visual disturbances when under stress and requested referral to a neuro-ophthalmologist.  Employee insisted she never had a brain MRI but Dr. Foote said he saw a report of one done on March 7, 1996.  His impression included a history of head and neck injury in 1994; mild degenerative disc disease at C5-C6; and “posttraumatic headaches.”  Dr. Foote was beginning to suspect an “obsessive-compulsive disorder” based upon her obsessive thinking about her symptoms, beyond that “which is reasonable” (Dr. Foote’s February 13, 2001 report).

49) On March 20, 2001, Employee saw Wayne Bixenman, M.D., neuro-ophthalmologist, again giving a consistent history of her injury and subsequent symptoms.  Dr. Bixenman reported two visual problems remained seven years following Employee’s injury: one is an intermittent episodic visual phenomenon which was getting less frequent and was definitely related to stress levels in her life.  This was characterized by episodes of colored spots which appeared in the central vision of both eyes.  The second problem was “constant and remains” and is characterized by “tracers” behind moving objects.  His assessment included “episodic unformed visual hallucinations -- rule out post-traumatic migraine” and “post-traumatic palinopsia” (Dr. Bixenman’s March 28, 2001 report).  Dr. Bixenman reported the “tracer” phenomenon “is very rare” and is referred to as a form of visual “perseveration” which is essentially an exaggeration or enhancement of the normal visual after-image and typically associated to objects in movement.  His medical literature described it as the result of neoplasia, ischemic vascular disease, seizure activity, or “trauma.”  In 20 years of practice, Dr. Bixenman had seen only three cases, two of which were “post-traumatic/post-concussion” and one was drug-related from using tricyclic antidepressants.  The latter case resolved as drug use discontinued while the former were “permanent.”  Nevertheless, he felt Employee’s problem is an “annoyance, not an incapacitation or disability.”  Her near vision problem was straightforward, age-related vision loss and she needed a bifocal.  New glasses were prescribed; no follow-up was arranged (id.).

50) There is a six year gap in the medical evidence (medical records).  Employee testified her symptoms continued and she tried to “deal with” them as the adjuster told her she needed to see a neurologist first, and she could not afford to obtain medical care (Redgrave).

51) On June 26, 2007, Employee asked the adjuster for permission to see a neurologist.  The adjuster responded she would not authorize treatment because “SOL on medical care” (Employee’s June 26, 2007 handwritten request with adjuster’s handwritten response).  Employee understood the “SOL” reference to be a crude, unprofessional vernacular acronym; Employer suggested it referred to “statute of limitations.”

52) On July 24, 2007, Dr. Bixenman noted he had not seen Employee after his March 2001 assessment.  However, since seeing Employee he had seen 7 to 8 patients with a similar visual perceptive problem.  He updated the medical literature description of palinopsia and likened it to a cartoon character’s representation of movement where, as “the cartoon character speeds across the screen, there is a trail of multiple images of the character behind him.”  There was nothing to offer therapeutically and he noted in some instances there is spontaneous resolution.  Nevertheless, Dr. Bixenman opined “all patients require MRI assessment with particular attention to right posterior parietal lobe localization” (Dr. Bixenman’s July 24, 2007 report).

53) On August 7, 2007, in response to Employee’s request for an evaluation, Employer controverted “medical treatment” citing unawareness Employee had treated since March 2001, and her right to care was therefore “barred” because of a “lapse” of treatment for “more than two years,” and citing its unawareness of any recommendation for treatment (Controversion Notice dated August 7, 2007).  The record discloses no valid factual or legal basis for controverting Employee’s request for an evaluation at the time Employer entered this controversion (id. and record).

54) On August 24, 2007, copies of Employee’s complete medical file and billing statements were mailed to Employer’s counsel from Dr. Koivunen’s office (Dr. Koivunen chart note dated August 24, 2007).

55) On December 13, 2007, Employee attended another EME panel with Lynn Adams Bell, M.D., neurologist, and David Glass, M.D., psychiatrist (December 13, 2007 EME report).  Employee again provided a consistent history and repeated her consistent post-injury symptoms.  Dr. Bell was unable to relate any of Employee’s persistent complaints to any residual effects of her “head contusion” and “cervical strain.”  According to Dr. Bell, some of her symptoms might fit with some type of migraine headache condition but on the whole, her symptoms were “quite atypical.”  Dr. Bell assessed hypertension, unrelated to the injury; possible migraine headache condition, unrelated; multiple somatic complaints many of which reflect underlying psychological factors, i.e., somatoform disorder; and suggested providers rule out other underlying medical conditions such as diabetes that could be responsible for some of her paresthesias (id.).  In her opinion, the January 10, 1994 work injury was not a substantial factor causing her then-current condition and any residuals from her work injury had long since resolved (id.).  An “alternative explanation” for her continued complaints would be all of her symptoms are part of a “somatoform disorder.”  In Dr. Bell’s opinion, Employee may have developed a migraine headache condition or it is possible she developed additional medical conditions with age and passage of time.  She opined Employee would be capable of returning to work as a bus driver on a physical basis and no neurological condition would limit her.  Her work injury, however, in Dr. Bell’s opinion is not a substantial factor in bringing about any need for work restrictions (id.).

56) On December 13, 2007, Dr. Glass reported Employee’s psychiatric diagnosis included pain disorder associated with psychological factors and personality psychodynamics primarily responsible for Employee’s somatoform disorder (Dr. Glass’ December 13, 2007 report).  Dr. Glass opined Employee’s psychiatric diagnosis “is not caused or worsened by her injury” because somatoform disorders “are not caused by actual injury or tissue pathology” but rather involve “constitutional and developmental factors interacting with non-injury related psychosocial circumstances” (id.).  He stated though the somatoform disorder is a reason for Employee’s continuing subjective pain complaints, the somatoform disorder is not because of her injury.  Dr. Glass maintained though Employee does not demonstrate a psychiatric disorder as a result of her 1994 work injury, she would be considered psychiatrically medically stationary for any effects of that event within a matter of three months, maximum.  In Dr. Glass’ opinion, Employee does not require any psychiatric treatment, counseling, medications, or psychological consultations as a result of her work injury.  Psychiatrically, Employee is capable of resuming or pursuing any vocational activity she chooses according to Dr. Glass (id.).  Dr. Glass’ report did not specifically address the injury combining with the somatoform disorder to cause her symptoms (id.). 

57) Employee returned to Wasilla, Alaska (medical records).

58) On March 3, 2008, Employee returned to Dr. Koivunen to discuss ongoing therapy for diagnoses including recurrent headaches, hypertension, recurrent neck pain, degenerative cervical disc disease, recurrent neck spasms, and “history of previous head and neck injuries (1994)” (Dr. Koivunen report dated March 3, 2008).  He considered possible neuritis, myofascitis, somatization disorder, and somatoform disorder and recommended a trial of prescription Lyrica (id.).

59) On May 7, 2008, Employee reported to Mat-Su Regional Medical Center emergency room complaining chiefly of forgetfulness and sporadic pain (Emergency Room Report dated May 7, 2008).  Other complaints included weakness, multiple pain areas in the back of her head, pain in the posterior occiput and neck, headaches and head “fullness,” facial tingling on both cheeks, “spots” in her vision, pain in the center of her back and left shoulder, “increasing stress” and a lack of therapy for which she “has been working with workman’s comp to help improve her manipulation” (id.).  Her past medical history included an old brain injury “which was assumed to be a closed head injury” (id.).  Employee denied double vision but complained of forgetfulness she attributed to her 1994 injury.  The physical examination was essentially normal and the examiner concluded Employee was a “somewhat sad looking person” who “has been under stress” (id.).  The reports make no reference to causation (id.).

60) On May 19, 2008, Employee had a brain MRI scan interpreted by Janice Brooks, M.D., radiologist (Radiology Consultation dated May 19, 2008).  The radiologist’s impression was no acute intracranial abnormality and a few small flair hyperintensities consistent with microangipathy (id.).  This gave Employee “clarity” and allowed her to ensure “nothing happened in my brain” (Redgrave).

61) On December 11, 2008, Employer controverted medical treatment, TTD after April 10, 1994, vocational rehabilitation benefits and PPI (Controversion Notice dated December 11, 2008).

62) On December 19, 2008, Employee reported to Mat-Su Regional Medical Center emergency room complaining of headache, “frequent with history intermittently over the past 14 years.”  She was then currently without a physician and reportedly had a CT scan done at the emergency room (Emergency Room Report dated December 19, 2008).  The examiner’s differential diagnosis included intracranial pathology versus muscle tension headache with secondary hypertension.  The CT scan reportedly included the cerebrum, cerebellum and brainstem and was normal.  Cervical x-rays disclosed degenerative disc disease at C5-C6 and C6-C7 with no evidence of fracture or instability.  The examiner concluded the degenerative joint disease changes in the cervical spine were probably the etiology of her muscle tension headaches from her neck to her head.  Employee also complained of double vision in the left eye for 14 years since she had a head injury; the examiner referred her to an ophthalmologist to have that evaluated (id.; see also CT report and cervical spine x-ray reports dated December 19, 2008).  The examiner also suggested a brain MRI (Emergency Department Discharge Instructions dated December 19, 2008).  The reports make no reference to causation.  Employee provided a bill associated with this examination totaling $2,049.01 (Mat-Su Regional Medical Center Primary Notice of Charges dated December 19, 2008).

63) On February 11, 2009, Employee saw Dr. Bell again for an EME (Dr. Bell’s February 11, 2009 report).  Dr. Bell summarized her prior EME report from December 13, 2007, reviewed subsequent medical records, and interviewed Employee surmising she was an “extremely poor historian.”  By report, Employee complained she was “dizzy all the time,” experienced numbness on both sides of her face, lip and mouth, and expressed considerable anger describing her situation (id.).  The physical examination was unremarkable except during “tandem walking” Employee became extremely tearful and stumbled.  Dr. Bell diagnosed hypertension unrelated to the work injury; history of head contusion possibly associated with “mild concussion” and without loss of consciousness, resolved; possible migraine headaches; cervical degenerative disease, mild, pre-existing and unrelated; and somatoform disorder, unrelated (id.).  In short, Dr. Bell opined Employee’s January 10, 1994 work-related injury was not a substantial factor in her current “conditions” (id.).  She further opined Employee would have returned to her pre-injury condition no later than three months following the injury in 1994, based upon “a typical time course” (id.).  Dr. Bell could not confirm Employee ever had a migraine headache condition associated with her injury; according to Dr. Bell, if one assumes Employee had a pre-existing migraine tendency, a temporary exacerbation of those tendencies would have lasted “only a period of a few months” because the injury was not significant enough to cause them and migraines are subject to a variety of external factors (id.).  Dr. Bell opined the injury was not a substantial factor “causing her current condition of somatization” (id.).  She reiterated Dr. Glass’ previous EME opinion Employee had pre-existing personality factors responsible for her somatoform disorder, but Dr. Bell’s report does not say whether or not she believes the work injury aggravated or combined with Employee’s pre-existing personality factors to cause somatization (id.).  Dr. Bell opined Employee reached medical stability and sustained no PPI from the work injury, and needed no further medical care or treatment to address her injury; specifically, Dr. Bell stated further massage therapy or craniosacral therapy was not necessary.  As an alternate explanation for Employee’s symptoms, Dr. Bell suggested the somatoform disorder, which she said the injury would not be a substantial factor in causing (id.). 

64) Dr. Bell was the only examiner who found Employee to be an “extremely poor historian.”  Employee’s medical records are generally consistent in explaining her history and complaints (record).

65) On March 2, 2009, Employer controverted again, citing the same grounds as it listed for its December 11, 2008 controversion, and adding the updated Dr. Bell EME as additional grounds (Controversion Notice dated March 2, 2009).

66) Employee testified her symptoms continued from 1995 through 2007 (Redgrave).  She tried to get care but says she was told she needed to see a neurologist first, and she could not afford it (id.).  Her biggest concern was why Employer did not authorize counseling for coping with her injury and for her depression.  She was willing to do the B.E.A.R. program and it was not provided.  Employee expressed considerable frustration because the adjuster would be, from her perspective, “disrespectful” (id.).

67) Murlene Wilkes testified as a supervisor for Harbor Adjusting Services and recalled handling cases for insurance companies, but did not have specific recollection of Employee’s case.  After hearing the case number, Ms. Wilkes testified Employee’s case was definitely a Constitution States insurance case and explained Harbor Adjustment would get hired by other companies to investigate claims because some insurance companies did not have local adjusters.  Adjusters from Ms. Wilkes’ company would commonly get hired to take recorded interviews of injured workers, even those with head injuries, unless they were in the hospital and unable to give an interview.  Ms. Wilkes confirmed state law requires insurers who write policies in Alaska but have no local office or adjuster to hire a local adjuster, sometimes for a limited assignment (Wilkes).

68) Kristy Donovan testified as adjuster on this file since July 2007, when it was re-opened after Employee called for preauthorization for an evaluation.  Ms. Donovan declined to preauthorize because there had been no treatment since 2001 to her knowledge.  Medical benefits were never controverted until 2007 and no medical benefits were denied before 2007.  Medical benefits were only controverted when Employee made an evaluation request and Ms. Donovan determined there had been no treatment from 2001 through 2007 and this was “over the two years per the statute” of limitations.  There are no notes stating medical care would be “open for life,” and if Ms. Donovan saw a notation stating Employee had “lifetime medicals” she would inquire of her counsel, because some older cases had “lifetime medical” but Employee’s case “may not qualify.”  Ms. Donovan would never tell a claimant they were entitled to “lifetime medicals.”  She will not tell a claimant what the law is or give advice about claims because she is not an attorney.  Ms. Donovan would only turn down treatment if she had a medical doctor who said the treatment was not needed.  Employee received TTD benefits from January 12, 1994 through August 12, 1994 (Donovan).

69) Dr. Bell in deposition added some opinions to her written reports and opined Employee’s symptoms “seem to be the same now as they were back in 1994” (Dr. Bell deposition at 18).  Some of Employee’s symptoms are similar to those experienced by people with hypertension, which in Dr. Bell’s opinion is a genetic issue not altered by a work injury (id. at 19-20).  Furthermore, Dr. Bell said stress can also cause a variety of symptoms like headaches (id. at 21-22).  Dr. Bell found Employee to be a “poor historian” (id. at 26).  Diabetes might also be a cause of many of her complaints, according to Dr. Bell (id. at 27).  Contrary to her February 11, 2009 report noting “possible mild concussion,” Dr. Bell testified Employee had no signs of a “concussion” at the time of injury (id. at 28).  A physician’s “contemporaneous evaluation” would be the best evidence of Employee’s state at the time of the evaluation (id. at 32).  In Dr. Bell’s opinion, the underlying theory behind craniosacral therapy is “physically impossible” (id. at 34).

70) Adjuster Astrid Steffen testified by deposition if Employee had called her for authorization to see a doctor, she would have said “if it had been a while since you treated with anyone . . .  I would say that I would authorize an evaluation, one evaluation; we need to get the medical report after that evaluation; then to determine, whatever the problem is, is a direct result of the original injury” (Steffen deposition at 11).  She explained in response to the question who “Dr. Mancini” and “Denise Walker” in the adjuster’s diary were, that at one time Travelers had consultants review medical records to “give guidance on the medical issues” (id. at 12-13).  Files for persons with “regular” injuries, as opposed to people suffering things like quadriplegia, would not be marked as “lifetime medical” (id. at 13-14).  Furthermore, “lifetime medical” is an internal coding management used to gauge caseload for adjusters and does not literally mean the injured party is entitled to medical benefits for the rest of their life (id. at 18-19).  

71) Adjuster Patty Nylin testified in deposition consistent with Ms. Steffen on the “lifetime medical” coding question (Nylin deposition).

72) Adjuster Shellie Martin testified in deposition consistent with Ms. Steffen and Ms. Nylin on the “lifetime medical” coding question (Martin deposition).

73) Employee testified “Dr. Lorenza” and “Dr. Delduca” recently recommended a neurologist’s evaluation for Employee’s neck (Redgrave).

74) Employee explained “cranial work” as a therapist’s manipulation of the skull to remove pressure from the neck area.  It was painful at first, but it helped and was the only treatment she had in 14 years that helped any of her symptoms.  Employee has not had cranial work since 2001 because it is “too expensive.”  Ms. Pettis was the local therapist who successfully applied this therapy (Redgrave).

75) Currently, i.e., since 2007, Employee’s symptoms have continued, including head pressure and pain, numbness on the right side of her face, vision issues, and mental “focus” problems.  She maintained she never got the psychological counseling and therapy recommended by Dr. Pervier; Employee wants this counseling to help her “cope” with her situation (Redgrave).  Employee also believed the adjuster manipulated the B.E.A.R. evaluation so she never got it; Employee waited for B.E.A.R. treatment and heard nothing (id.).

76) Employee never had a PPI rating performed for any part of her work-related injury by her own physician (Redgrave).

77) The record was left open for three depositions and written closing arguments limited to 5 pages addressing Ms. Wilkes’ hearing testimony and that of three potential post-hearing witnesses (Designated Chair’s hearing statement).

78) Post-hearing depositions of Astrid Steffen, Patty Nylin and Shellie Martin were taken and filed (transcripts).

79) Employee submitted a 19 page, hand-written, post-hearing closing argument brief; her post-hearing brief did not particularly address any specific items from Ms. Wilkes’ testimony or post-hearing depositions but essentially reiterated her hearing testimony and arguments in a more concise form (Employee’s hand-written brief).  Employer objected and moved to strike (Employer’s Objection to Employee’s Closing Brief).

PRINCIPLES OF LAW

§ 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

§ 23.30.010.  Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  “An employee's preexisting condition will not” relieve an employer from liability in a proper case (id. at 534).  A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but inferentially from the fact an injured worker had been able to continue working despite pain prior to the subject employment but required surgery after that employment. A reasonable finding employment was a cause of an employee’s disability or need for medical care, for which reasonable people would impose liability is, “as are all subjective determinations, the most difficult to support.”  There is no reason to suppose Board members who so find are either “irrational or arbitrary.”  That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” (id.).

“Thus, for an employee to establish an aggravation claim under workers' compensation law, the employment need only have been ‘a substantial factor in bringing about the disability.’  Hester suggests that when a job worsens an employee’s symptoms such that she can no longer perform her job functions, that constitutes an ‘aggravation’ -- even when the job does not actually worsen the underlying condition.”  DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000).

§ 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  In complex medical cases, medical evidence is often necessary to establish the preliminary link between the work injury and the ongoing disabilities.  Delaney v. Alaska Airlines, 693 P. 2d 859, 862 (Alaska 1985).  

“Moreover, we believe that an injured worker who has been receiving medical treatment should have the right to a prospective determination of compensability.  See Kauffman v. Workmen's Compensation Appeals Bd., 273 Cal.App.2d 829, 78 Cal.Rptr. 620, 627 (1969) (employee entitled to award specifying type of future care to avoid burden of instigating future litigation and ‘risk of being denied reimbursement and adequate care’); see also McAree v. Gerber Prods. Co., 342 A.2d 608, 611 (R.I.1975) (employee may request board to determine prior authorization of treatment, even if not a type of treatment enumerated in the statute as requiring prior authorization).  Injured workers must weigh many variables before deciding whether to pursue a certain course of medical treatment or related procedures.  A salient factor in many cases will be whether the indicated treatment is compensable under AWCA.”  Summers v. Korobkin, 814 P.2d 1369, 1372 (Alaska 1991).  A worker who has been receiving treatment for an injury which he claims occurred in the course of employment, is entitled to a hearing and “prospective determination on whether his or her injury is compensable” (id. at 1373-1374).

The general purpose of workers’ compensation statutes is to provide workers with a simple speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Black’s defines “treatment” as “a broad term covering all the steps taken to affect a cure of an injury or disease; the word including examination and diagnosis as well as application of remedies.”  Black’s Law Dictionary Revised 4th Ed. 1673 (1968).

“Under Alaska's Workers’ Compensation Act, an employer shall furnish an employee injured at work any medical treatment ‘which the nature of the injury or process of recovery requires’ within the first two years of the injury.”  Phillip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).  “The medical treatment must be reasonable and necessitated by the work-related injury” (id.). “Thus, when the Board reviews an injured employee’s claim for medical treatment made within two years of an injury that is undisputably work-related, its review is limited to whether the treatment sought is reasonable and necessary.”  Rather than suggesting §095(a) contained a statute of “limitations,” the Court indicated an employer owed “more stringent benefit requirements” to injured employees “in the first two years following an injury” (id. at 731).  In other words, within the first two years following an injury the employer “shall” pay reasonable, necessary, work-related medical benefits, and thereafter the injured employee “has the right of review” and the board may order continued care or treatment.  

Accordingly, the Court held “a claim for medical treatment is to be reviewed according to the date the treatment was sought and the claim was filed” (id.).  “Where the claimant presents credible, competent evidence from his or her treating physician that the treatment undergone or sought is reasonably effective and necessary for the process of recovery, and the evidence is corroborated by other medical experts, and the treatment falls within the realm of medically accepted options, it is generally considered reasonable” (id. at 732).  If an employee makes this showing, “the employer is faced with a heavy burden -- the employer must demonstrate . . . the treatment is neither reasonable and necessary, nor within the realm of acceptable medical options under the particular facts” (id.).  The Court approved the superior court’s approach of pre-approving the recommended treatment “contingent upon a new examination indicating the procedure is still medically warranted” (id.).

§ 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.).  Once an employee establishes a claim of disability, the employee retains the presumption of continuing disability, unless and until the employer introduces substantial evidence to the contrary (id. at 1280).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption applies to claims for medical benefits as these come within the meaning of “compensation” in the Act.  Moretz.v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability or need for medical care and her employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wein Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  “Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction Co., 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].”  Cheeks, 742 P.2d at 244.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  There are two possible ways for an employer to overcome the presumption: 

(1) Produce substantial evidence providing an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 

(2)  Directly eliminate any reasonable possibility the employment was a factor in the disability.  

Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P. 2d 1184, 1189 (Alaska 1993).  The employer’s evidence is viewed in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, credibility questions and the weight to give the employer’s evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles him to compensation benefits.  Norcon, 880 P.2d at 1054.  

If an employer produces substantial evidence the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (citing Miller, 577 P 2d. at 1046).  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Consistent with AS 23.30.120(a) and cases construing its language, an injured employee may raise the presumption a claim for continuing treatment or care comes within the provisions of AS 23.30.095(a), and in the absence of substantial evidence to the contrary this presumption will satisfy the employee’s burden of proof as to whether continued treatment or care is medically indicated.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  The same standard is used in determining whether an employer has rebutted the §120 presumption (id. at 1046).  Where a physician had no opportunity to examine an employee “in any depth,” and where his conclusions were contrary to those of numerous treating physicians, his “knowledge of the case is so slight” as to make his report “worthless” and a “reasonable mind would not accept” his conclusions.  The judiciary may not reweigh evidence before the board, (Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)).  But it also will not abdicate its reviewing function and affirm a Board decision that has only “extremely slight” supporting evidence.  Black v. Universal Services, 627 P.2d 1073 (Alaska 1981).  A “clear and unambiguous” EME report would overcome the §120 presumption, but if it disagrees with opinions of numerous treating physicians a reasonable mind would not accept its conclusions and it would not form a substantial basis to ultimately deny a claim (id. at 1076).  The Court has limited Black’s holding by refusing to reverse a decision “where the reviewing physician’s statement did not stand alone and was consistent with other evidence presented.”  Safeway, Inc. v. Mackey,
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§ 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

§ 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

§ 23.30.155.  Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

. . .


(d) If the employer controverts the right to compensation, the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverted the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without award is due. . . .


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .

A controversion notice must be filed “in good faith” to protect an employer from a penalty.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  Stafford v. Westchester Fire Ins. Co. of New York,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974125485"  526 P.2d 37 (Alaska 1974).  See also 3 A. Larson, Larson's Workmen's Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp at 358; citing Kerley v. Workmen's Comp. App. Bd.,

 HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1971122777&ReferencePosition=205"  481 P.2d 200, 205 (Cal. 1971).  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a Board decision the employee is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155 (id. at  359.)

An EME’s medical opinion that expressly stated an employee did not need certain medications, would suffice to allow an employer to prevail at a hearing “if the opinion remained uncontradicted.” In such cases an EME’s opinion is sufficient reason under Harp, 831 P.2d at 358, for a “good-faith controversion.”

Interpreting “compensation” in §155(e) to include medical benefits serves important public policy goals.  The penalty provision creates an incentive for the employer to timely pay the employee compensation due.  Otherwise, an employer could “make promises to pay medical benefits and then breach them at will.”  Therefore, “compensation” under AS 23.30.155(e) “includes medical benefits.”  Childs v. Copper Valley Electric Ass’n, 860 P.2d 1184, 1192 (Alaska 1993).

§ 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

§ 23.30.187.  Effect of unemployment benefits.  Compensation is not payable to an employee under AS 23.30.180 or 23.30.185 for a week in which the employee receives unemployment benefits.

The Court affirmed the board’s decision awarding TTD to an injured worker who had received unemployment during the weeks she also claimed TTD “provided she repays the [unemployment insurance] benefits received as required by AS 23.30.187.”  The Court held receipt of unemployment is not a waiver of TTD for the same period.

§ 23.30.190.  Compensation for permanent partial impairment.
  (a) In case of impairment partial in character but permanent in quality . . . the compensation is $135,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment the particular body part, system, or function converted to the percentage of impairment of the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment. . . . .

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .

A PPI rating is generally provided by a physician, and must be performed in conformance with a medical treatise, the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides).  Experience, judgment, and observations inform there is usually a cost associated with a PPI rating.  The Court accepted the board’s advice to a claimant stating there “is certainly no prohibition barring the employee to seek a referral from an attending physician to a physician who may provide a rating with a different result than that of” an EME physician.  Griffiths v. Andy’s Body & Frame, 165 P.3d 619, 621 (Alaska 2007).  The Griffiths board held the employee was free to seek a rating from his own treating physician and could move to modify a Board ruling denying him benefits based upon a 0% rating attributed to an EME opinion (id. at 624).

The Board has found an employee is entitled to a PPI rating paid for by the employer and is due PPI benefits based upon that rating, if the Board accepts it.  Johnson v. Custom Interiors By Day, AWCB Decision No. 07-0005 (January 8, 2007).  See also Taylor v. Unisea, Inc., AWCB Decision No. 02-0110 (June 19, 2002).  “We find the cost of the PPI rating . . .  is a medical cost, and should be paid by the employer.”  Nunn v. Lowe’s Co., AWCB Decision No. 08-0241 (December 8, 2008).
8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. 

(b) if a claim is controverted . . . on other grounds, the board will, upon request under AS 23,30,110 and 8 AAC 45.070, determine if the other grounds for controversion are supported by the law or the evidence in the controverting party’s possession at the time the controversion was filed.  If the law does not support the controversion or if evidence to support the controversion was not in the party’s possession, the board will invalidate the controversion, and will award additional compensation under AS 23.30.155(e).

. . .


(d) After hearing a party’s claim alleging an insurer . . . frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer . . . frivolously or unfairly controverted compensation due.  Under this subsection,


(1) if the board determines an insurer frivolously or unfairly controverted compensation due, the board will provide a copy of the decision and order at the time of filing to the division of insurance for action under AS 23.30.155(o). . . . 

. . . 


(e) For purposes of this section, the term ‘compensation due,’ and for purposes of AS 23.30.155(o), the term ‘compensation due under this chapter,’ are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed (emphasis added).

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

1) Shall Employee’s closing brief be stricken to the extent it exceeded the permissible length and scope?

This is a legal question.  At hearing, the parties were given an opportunity to obtain and file post-hearing depositions to supplement the record and then submit written arguments addressing Ms. Wilkes’ hearing testimony and those depositions.  Technically, Employee violated the instructions given for post-hearing briefing by filing an over-length brief, which went beyond the scope of what was requested.  However, to best ascertain the parties’ rights, accord a simple, speedy remedy, and given Employee is self-represented and not familiar with this rather complicated system, the procedural requirements for closing briefs are modified to prevent manifest injustice to an unrepresented claimant and Employee’s post-hearing closing argument brief shall not be stricken.  Her brief essentially echoes Employee’s hearing testimony and argument, Employer demonstrated no prejudice as a result of the brief, and Employee’s brief frankly gives a more concise overview of her position than she presented at hearing, and was very helpful.  Accordingly, Employee’s post-hearing brief shall not be stricken.

2) Does Employee’s need for medical care continue to arise out of and in the course of her employment injury with Employer?

Employee claims her various symptoms still arise out of and in the course of her employment injury and she wants medical care to address those symptoms.  This issue contains factual questions to which the presumption of compensability applies.  In satisfying the first step of the presumption analysis, and without regard to credibility, Employee testified her symptoms arose shortly after her injury and continued to some extent to the present time.  In 1994, Dr. Pervier said Employee needed neuropsychological counseling and opined this would “most likely be needed for some period of time,” as determined by Dr. Craig.  Dr. Pervier said “there is no question” Employee will need not only Dr. Craig’s expertise as a psychologist, but as a “psychologist trained in pain management.”  He stated in 1994 if Employee’s case is to be effectively handled, she be allowed to have financing to see Dr. Craig at the nearest available date, and “for an indefinite time thereafter,” as determined by Dr. Craig.  Otherwise, he predicted “a lot of her anger and difficulty psychologically” will “tend to bleed over into continued symptomatology.”  Dr. Pervier highly recommended “she continue . . . physical therapy, as well psychological counseling in her new residence wherever that might be.”  Both he and physical therapist Pettis opined “a lot of her difficulty resided in her significant anger” which they predicted if not pursued “would continue her symptomatology for a much prolonged time period than would normally be expected.”  Dr. Pervier repeatedly stated, with express enthusiasm, Employee’s need to be seen by a psychological counselor to handle the inner aggressions and angers she had over her then-present situation.  Her situation remains essentially identical today.

Two physicians in the 1995 EME panel said: ophthalmologically, Employee had refractive error and presbyopia, not caused by the accident but accident stress “may have accelerated the onset of symptoms.”  The difficulty with blurred vision “seemed to have occurred following the accident,” and though these changes generally occur with age, “it may have been accelerated by the stress of the head injury.”  Neurologically, Employee suffered a concussion, extremely mild “with postconcussive headaches,” and a cervical contusion and sprain related to the 1994 injury.  

In 1995, Dr. Millican concluded Employee had a “cervical strain syndrome” without radiculopathy, “mild concussion,” headaches “probably secondary to concussion and cervical strain” with perhaps a component of “occipital nerve irritation.”  In 1996, Dr. Burns opined Employee’s anxiety and stress of not knowing her condition worsened some of her symptoms into a “somatoform component.”  In 1998, Dr. Stanek diagnosed a “mild head injury” with “postconcussive syndrome” with “associated headaches, double vision, slowed cognitive processing and decreased memory.”  She opined Employee would benefit from “psychological counseling” to deal with her deficits and to learn about dealing with head injuries.  In 2001, Dr. Foote said Employee had a history of head and neck injury in 1994 and “posttraumatic headaches.”  In 2001, Dr. Bixenman assessed “episodic unformed visual hallucinations -- rule out post-traumatic migraine” and “post-traumatic palinopsia.”  In 2007, Dr. Bixenman opined in respect to Employee’s palinopsia “all patients require MRI assessment with particular attention to right posterior parietal lobe localization.”  In 2008, Dr. Koivunen noted “history of previous head and neck injuries (1994)” and considered possible neuritis, myofascitis, somatization disorder, and somatoform disorder and recommended a trial of Lyrica.  This evidence is sufficient to raise the §120 presumption and cause it to attach to Employee’s claim her need for medical care still arises out of and in the course of her employment.

In addressing the presumption analysis’ second step, and without regard to credibility, Dr. Bell in 2007 was unable to relate any of Employee’s persistent complaints to a 1994 head contusion and cervical strain.  Dr. Bell assessed hypertension, unrelated to the injury; possible migraine headache condition, unrelated; multiple somatic complaints many of which reflect underlying psychological factors, i.e., somatoform disorder; and suggested providers rule out other underlying medical conditions such as diabetes that could be responsible for some of her paresthesias.  In her opinion, the January 10, 1994 work injury was not a substantial factor causing her then-current condition and any residuals from her work injury had long since resolved.

In 2007, Dr. Glass reported Employee’s psychiatric diagnosis included pain disorder associated with psychological factors and personality psychodynamics primarily responsible for Employee’s somatoform disorder, which he opined “is not caused or worsened by her injury.”  In Dr. Glass’ opinion, Employee does not require any psychiatric treatment, counseling, medications, or psychological consultations as a result of her work injury.  This is substantial evidence sufficient to rebut the presumption of compensability.  Since Employer produced substantial evidence any need for medical treatment is no longer work-related, the presumption drops out.  Thus, Employee bears the burden of proving asserted facts by a preponderance of the evidence and must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  

Employee proved any need for medical care still arises out of and in the course of her employment with Employer by a preponderance of the evidence.  In other words, her 1994 work-related injury remains a substantial factor in her symptoms and need for medical care or treatment to address those symptoms.  Notwithstanding her emotional demeanor at hearing, Employee testified credibly and convincingly she continued to suffer most of the symptoms which arose shortly after her injury and continued for the last 15 years.  Her testimony is corroborated by the available medical records, with the sole exception of the most recent EME from Drs. Bell and Glass.  

The greatest weight and credibility is accorded Dr. Pervier’s 1994 EME report and subsequent records.  At this juncture, Dr. Pervier appears to be prophetic.  He made it extremely clear in 1994 in as strong of terms as he could muster the importance of Employee receiving continued physical therapy for her head and neck, and psychological counseling from a neuropsychologist to assist her in dealing with the mental effects of her work-related injury.  Dr. Pervier warned all who would listen if Employee did not obtain this continued care, particularly the counseling, her course would be prolonged and she would revert back to the same state she was in before she began her physical therapy with Susan Pettis.  He made it clear the psychological counseling might be necessary “for an indefinite time.”  For reasons not entirely clear from the record, but perhaps because she moved to Washington, Employee never received the psychological counseling from a neuropsychologist as Dr. Pervier recommended, and had limited cranial therapy, which he also recommended.  Consequently, just as Dr. Pervier predicted, Employee, who may have had a pre-existing tendency toward somatoform disorders, as reflected by two, valid M.M.P.I.-2 tests, could not deal emotionally with the effects of her injury and her inability to obtain a specific diagnosis and effective treatment.  Accordingly, absent Dr. Pervier’s recommended treatments, she continued over the years to react angrily to a lack of information concerning her diagnoses and symptoms, and her perception the adjuster had a lack of interest in assisting her.  In short, comparing Employee’s current presentation and demeanor with comments from medical records going back as far as 1994, Employee appears symptom-wise almost exactly the same as she was 15 years ago.  Even EME Dr. Bell noticed this.

Furthermore, the only neuro-ophthalmologist ever to examine Employee concluded in 2001 and 2007 she had two vision problems caused by her work-related injury, namely episodic unformed visual hallucinations and post-traumatic palinopsia, and said the former was resolving or appeared only at times of stress and the latter was permanent.  Though Drs. Bell and Glass opined no current condition or symptoms were caused or aggravated by the 1994 work injury, lesser weight is given to their opinions in respect to these eye conditions because neither is an ophthalmologist, much less a neuro-ophthalmologist.  

Similarly, their causation opinions are dramatically outweighed by credible and numerous attending and even EME physicians and therapists all of whom attribute causation of various conditions and symptoms to the 1994 work-related injury.  These include, as already noted, EME Dr. Pervier (psychological issues and cranial therapy), therapist Pettis (psychological issues and cranial therapy), and Dr. Craig (psychological issues), as well as two physicians from the 1995 EME panel (postconcussive headaches and aggravation of vision issues), Dr. Millican (headaches), Dr. Burns (somatoform disorder), Dr. Stanek (postconcussive syndrome with associated headaches and vision problems), Dr. Foote (post traumatic headaches), and Dr. Koivunen (neuritis, myofascitis, somatization disorder and somatoform disorder).  Dr. Bell stands alone in testifying Employee did not sustain a concussion, and her testimony is inconsistent with her own February 2009 report of a “possible mild concussion,” further weakening her opinions.

Dr. Bell’s opinion is afforded less weight because she opined the underlying theory supporting cranial therapy was “physically impossible.”  By contrast, Dr. Pervier who is also a neurologist and an EME physician prescribed this therapy and specified the therapist to provide it.  Dr. Bell stands alone in making this conclusory denouncement of therapy prescribed by an equally qualified neurologist, not aligned with Employee, but selected by Employer.  

Furthermore, Dr. Bell also stands alone in her suggestion Employee’s symptoms could be caused by undiagnosed diabetes or other unnamed, undiagnosed conditions.  Dr. Bell’s opinion in this regard is speculative, unpersuasive, and given little weight.  Similarly, Dr. Glass’ opinion, joined by Dr. Bell, that a somatoform disorder is not caused or “altered” by a physical injury but is a pre-existing condition affected by personality and unaffected by injury lacks adequate explanation.  Neither EME physician addresses whether the preexisting somatoform disorder combined with the head injury to cause symptoms, disability or need for treatment.  Dr. Glass’ opinion fails to explain how, if Employee had a pre-existing somatoform disorder, it could not be aggravated or caused to be expressed by the effects of a work-related head injury.  In other words, assuming arguendo some of Employee’s symptoms are “caused” by a somatoform disorder, several attending physicians and Dr. Pervier opined Employee’s emotional and psychological reaction to her injury was, after all and by necessity, a reaction to her injury and thus arose out of and in the course of her employment. Absent the employment-related injury, Employee would have nothing to react to emotionally or psychologically.  After all, Employee’s almost obsessive focus on obtaining a diagnosis and treatment consistently attributed her symptoms to her employment-related head injury, and nothing else.  Therefore, substantial medical evidence supports a finding Employee’s need for medical care still arises out of and in the course of her employment with Employer, and is specifically necessitated by her undisputed slip and fall injury.

3) Is Employee entitled to an award of medical care?

This issue contains factual questions to which the presumption of compensability applies.  In satisfying the first step of the presumption analysis, and without regard to credibility, Employee testified her symptoms continued from the date of injury to the present.  EME Dr. Pervier stated in 1994 Employee needed to see Dr. Craig for psychological counseling to deal with the effects of her injury for an indefinite period of time.  Insurance medical consultant Dr. Mancini in 1994 agreed Employee would benefit from a reevaluation with Dr. Craig or psychological care.  In 1996, Dr. Burns said Employee’s anxiety and stress worsened her symptoms.  In 2000, Dr. Foote was concerned Employee was approaching an obsessive compulsive disorder with concern over her injury.  This evidence is sufficient to raise the §120 presumption and cause it to attach to Employee’s claim for medical care.

In addressing the presumption analysis’ second step, and without regard to credibility, EME Drs. Bell and Glass both opined Employee needed no further medical care or treatment in relation to her 1994 work-related injury.  This is substantial evidence sufficient to rebut the presumption of compensability; the presumption drops out; and Employee must prove all elements of her claim for additional medical care by a preponderance of the evidence.  

Employee proved her claim for medical care by a preponderance of the evidence; her 1994 injury remains a substantial cause of her current complaints, and her need for medical care to address those complaints.  From the record, Employee’s mental health status has changed very little if at all since immediately following her 1994 injury.  Furthermore, as discussed supra, incorporated here by reference, the overwhelming weight of medical evidence supports a finding Employee’s work-related injury caused at least two vision problems, accelerated a third vision issue, caused a concussion and a cervical strain, post-concussion headaches, and at least combined with a pre-existing tendency toward a somatoform disorder to enhance various symptoms that otherwise might have resolved in short order.  Again, Dr. Pervier’s EME opinion, which has proven truly prophetic, is given the greatest weight and credibility.  A detailed record review demonstrates what Dr. Pervier predicted would happen if Employee did not receive the psychological counseling he recommended, has in fact happened.  Employee never got the treatment from Dr. Craig, which Dr. Pervier recommended in 1994 and which he said she needed “indefinitely.”  Therefore, Dr. Pervier’s 1994 prescription for neuropsychological therapy to deal with the effects of Employee’s head injury remains a valid “indefinite” prescription.  Employee is therefore entitled to pre-authorization of that treatment, which a preponderance of the evidence demonstrates she needs.

As for “cranial work,” the record is less clear.  Though Dr. Pervier prescribed that treatment in 1994 as well, and Employee received some of it, Dr. Pervier did not give the same “indefinite” prescription for cranial therapy as he did for psychological counseling.  Therefore, it is unclear from the record whether or not cranial therapy is still a reasonable and necessary treatment form warranted to address Employee’s head and neck symptoms arising from her 1994 work related injury.  If it is, Employee is entitled to pre-authorization for it as the record reflects it provided her with relief from her symptoms on a fairly consistent and fairly long-term basis and based upon the record is reasonable treatment prescribed to treat the symptoms it was intended to address.  Employee is directed to consult with her physician to see whether or not this form of therapy is still reasonable and necessary; if it is, it is pre-authorized and Employer shall provide it.

Similarly, at Employer’s request for advice, Carol Jacobson recommended Employee see a physiatrist in 1994 and specified B.E.A.R.  It is unclear from the record whether or not such a referral is still appropriate.  If it is, or if a similar form of treatment exists, Employee is entitled to pre-authorization for it since it was recommended by Employer’s rehabilitation nurse, and because judgment, experience and observation shows it is the type of treatment typically prescribed for neck injuries to treat similar symptoms.  Employee is directed to consult her physician to see whether or not this treatment is still available, reasonable, necessary, and warranted given the passage of time; if it is, it is pre-authorized and Employer shall provide it.

As for past treatment, the record is unclear what, if any, medical bills for work-related treatment remain unpaid.  The record is also unclear whether or not medical bills found in the record have been served on Employer accompanied by the related medical records.  Employer is not required to pay a past medical bill for care related to an injury unless and until it receives both the itemized billing statement and the associated medical record.  Accordingly, to best ascertain the rights of the parties, accord a simple, speedy remedy, given Employee is self-represented and not familiar with this rather complicated system, and given her emotional difficulties and mental focus issues, the procedural requirements related to filing and serving this evidence are relaxed and modified.  Employee is directed to identify all outstanding medical bills she believes are work-related, correlate those bills with the associated medical records, attach them, and serve these on Employer with proof of service, filing a copy with the board.  If Employee needs assistance with this service and filing requirement, she may contact a Workers’ Compensation Technician at the Anchorage Board offices for further instruction.  Because the record is unclear in this regard, no decision on past medical awards is made in this decision, and jurisdiction over this part of this issue is reserved.

4) Is Employee entitled to an award of TTD from August 13, 1994 and continuing until she was medically stable or returned to work in May 1995?

This issue contains factual questions to which the presumption of compensability applies.  Employee claims TTD from August 13, 1994, until the date she returned to work, which she cannot recall specifically but thinks was in May 1995.  Because Employee cannot provide evidence of the actual day she returned to work in May 1995, and that date could have been as early as May 1, 1995, her potential TTD claim must be limited through April 30, 1995.  In satisfying the first step of the presumption analysis, and without regard to credibility, EME Dr. Pervier plainly stated at his first evaluation Employee was not medically stable and unable to return to work as a bus driver.  Employee’s doctors had previously stated shortly following her injury she was disabled, and she is entitled to a presumption of continuing disability. This evidence is sufficient to raise the §120 presumption and cause it to attach to Employee’s claim for TTD.

In addressing the presumption analysis’ second step, and without regard to credibility, EME Dr. Pervier on August 3, 1994, said Employee could go back to work as a bus driver.  The EME panel on October 27, 1994, said Employee was medically stable.  This is substantial evidence sufficient to rebut the presumption of compensability; the presumption drops out; Employee must prove all elements of her claim for TTD by a preponderance of the evidence.  

Employee fails to produce evidence supporting a claim for TTD.  There is no medical evidence after Dr. Pervier’s August 3, 1994 EME report suggesting Employee is temporarily totally disabled as a result of her injury, notwithstanding her need for additional medical care.  Furthermore, the law does not allow TTD benefits after the date of “medical stability.”  There is no evidence in the record of a physician stating Employee was not medically stable after the October 27, 1994 EME panel stated she was.  Therefore, the weight of evidence does not preponderate in favor of awarding TTD from August 13, 1994 until April 30, 1995 and her claim for TTD must be denied.

Furthermore, though she was not sure of the dates, Employee was certain she applied for and received unemployment benefits from the State of Alaska, at the adjuster’s suggestion, after Employer terminated her TTD benefits on August 12, 1994.  These benefits continued through the time Employee left Alaska in October 1994 and relocated to Washington, where she recalled applying for an extension of unemployment benefits.  The record does not disclose exactly how many weeks of unemployment benefits Employee received, when they precisely began, or when they precisely ended.  Administrative notice is taken that this information is available to Employee through the State of Alaska Division of Unemployment Insurance.  The law states TTD is not payable to Employee in any week in which she received unemployment benefits.  Consequently, even if medical evidence showed Employee was disabled and not medically stable during the period for which she claims TTD, to the extent Employee received unemployment compensation, she would not be entitled to TTD in any of those same weeks, unless she repaid Unemployment.

5) Is Employee entitled to a PPI rating from her own physician at Employer’s expense?

Case law states an injured employee is entitled to PPI ratings from her physicians, and the cost of such ratings is a “medical cost” borne by the employer.  This is true notwithstanding EME opinions indicating no PPI for any work related condition.  In this case, Employee never had a PPI rating or referral for a PPI rating from her own physicians.  Consequently, she is entitled to a PPI rating from her physician, or from someone to whom her physician refers her for rating, for each work-related condition, as identified in this decision, assuming her conditions are medically stable and ready for rating.  Employee is directed to consult with her attending physician about a PPI rating, or a referral to a specialist qualified to perform her rating for each of her work-related conditions.  If Employee obtains referrals or ratings, Employer shall pay for such ratings.

6) Were Employer’s controversions in bad faith, unfair or frivolous?

One of Employee’s complaints was her perception the adjusters “manipulated” and “exploited” her early on.  For example, Dr. Pervier repeatedly recommended psychological counseling and additional physical therapy including cranial work, and for reasons not clearly discernible from the record, Employee never received this additional treatment.  Employer never formally controverted these treatment recommendations from its own EME physician, or denied them; Employee simply never received them.  Part of the problem may have been Employee’s move to Washington in late 1994.  On the other hand, for several years after her injury Employee occasionally requested evaluations with various doctors and Employer authorized the evaluations and noted in its diary it would only pay for treatment if the doctor advised after the initial evaluation it was reasonable, necessary and causally connected to her work injury.  

It is troubling Employer sought advice from Dr. Pervier and Dr. Mancini, got advice which recommended additional care and treatment, and then suggested in its adjuster’s notes the doctors had “little to offer.”  To the contrary, even Employer’s own physicians were offering recommendations for care and treatment.  Is it bothersome Employer then requested advice from rehabilitation nurse Carol Jacobson, who also recommended additional care and treatment, to which Employer responded it was “attempting to work with Dr. Pervier to release Ms. Redgrave to full duty work” rather than following up with Employee on the recommended care and treatment from its own hired consultants.  Nevertheless, these facts do not support a finding of bad faith, or unfair or frivolous controversion prior to the time Employer actually filed a formal controversion notice on a prescribed form in 2007.  There is no evidence Employer actively resisted providing this care.

There are two additional aspects to Employee’s claim Employer’s controversions were in bad-faith, unfair or frivolous.  First, there was a controversion filed on August 7, 2007, before Employer had the benefit of its December 2007 EME report.  Second, there were several controversions filed after the December 2007 EME report.

To the extent Employer controverted specific benefits based upon Drs. Bell and Glass’ EME report, its post-EME controversions were not in bad faith, unfair or frivolous because the EME physicians gave supported opinions Employee’s symptoms were no longer work-related, she was medically stable, had no work restrictions, had no ratable PPI, and needed no further medical care.  In short, for a controversion notice to be filed in good faith, Employer must possess at the time of controversion sufficient evidence in support of the controversion that, if Employee does not introduce evidence in opposition to the controversion, Employee would be found not entitled to benefits.  Here, Drs. Bell and Glass gave clear opinions, upon which Employer relied upon to deny benefits.  Had Employee not proffered contrary opinions, she would not have been entitled to those benefits.  Thus, post-EME controversions of benefits based on Drs. Bell and Glass’ EME reports were not in bad faith, unfair or frivolous.

However, the same is not true of Employer’s August 7, 2007 controversion.  Under the law, medical care is considered “compensation.”  The law requires controversion notices to state all grounds upon which the right to compensation is controverted.  One ground Employer gave for this controversion was its unawareness Employee had treated for her injury since March 2001.  Consequently, Employer stated on the controversion notice as grounds for controverting that Employee was “barred” from further treatment “due to a lapse in treatment of more than two years,” citing AS 23.30.095(a) as support.  Employer also offered as a ground to controvert its unawareness of any recommendation for further treatment related to the 1994 work incident.  Adjuster Astrid Steffen testified if Employee had called her for authorization to see a doctor, she would have said “if it had been a while since you treated with anyone . . .  I would say that I would authorize an evaluation, one evaluation; we need to get the medical report after that evaluation; then to determine, whatever the problem is, is a direct result of the original injury.”  That testimony is consistent with what occurred on other occasions for years when Employee called and sought authorization for an evaluation.

But in this instance, medical benefits were controverted when Employee made a similar request for an evaluation and Ms. Donovan testified she determined there had been no treatment from 2001 through 2007 and decided this was “over the two years per the statute” of limitations.  Employee had called the adjuster seeking authorization for a medical evaluation, as she had done successfully several times in the past.  Employer gave no explanation how §095(a) provides a bar through a statute of limitations when there is a treatment “lapse” of more than two years.  The law as explained in Hibdon requires employers to pay for medical care to treat an injured worker within the first two years following the date of injury, and there is very little discretionary review if the recommendation is supported by competent medical evidence and the treatment is reasonable and necessary.  However, there is always “the right of review” thereafter and nothing in §095(a) suggests a statute of limitations based upon a “lapse in treatment” for a period of two years, or any other period.  By contrast, Hibdon explains simply that §095(a)’s first phrase is a mandatory “shall” requirement, which only lasts for two years, while the latter phrase is discretionary and pertains to the right to review for indicated treatment requested thereafter ad infinitum as the process of recovery may require.

Employer stated no additional factual or legal reason for its August 7, 2007 controversion notice, as required by law.  Accordingly, at the time Employer filed this controversion, it had no valid factual or legal reason to deny the requested evaluation, and had Employee offered no contrary evidence, Employee would not have been denied a medical evaluation based upon the grounds given in that controversion.  Accordingly, because Employer’s legal interpretation of §095(a) was incorrect, the controversion is invalid, made in bad faith, and is unfair and frivolous.  Alternately, even if this controversion was not deliberately entered in “bad faith,” it was still a “mistake of law,” unfair and frivolous under this case’s facts, for the reasons stated above.

Since “compensation due” includes medical benefits, whether paid or unpaid at the time the controversion was filed, the requested evaluation, absent some valid legal or factual reason to deny it, was due when requested.  Because it is determined Employer’s August 7, 2007 controversion was in bad faith, unfair and frivolously controverted compensation due, specifically a medical evaluation as discussed supra, a copy of this Decision and Order will be sent to the Division of Insurance for action as required by law, at the time of filing.  
7) Is Employee entitled to a penalty?

A valid controversion, supported in fact or law, timely filed will protect an employer from imposition of a penalty regardless of whether or not an employee subjectively believes an EME provided a poor evaluation.  Therefore, as discussed supra, Employer’s post-Drs. Bell and Glass EME controversions, insofar as they were based upon those doctor’s medical opinions, protects Employer, were valid and Employee is not entitled to a penalty on those specified benefits.

However, if none of the reasons given for a controversion of a medical benefit is supported by sufficient evidence absent Employee’s offer of contrary evidence, or supported by law to warrant a finding Employee is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and the law says a “penalty is therefore required.” For the reasons stated supra, which are incorporated here by reference, Employer had no valid basis in law or fact for the August 7, 2007 controversion.  Consequently, Employee is entitled to a statutory §155(e) penalty on the value of the requested evaluation as of the time it was controverted.  

8) Is Employee entitled to interest?

Because this decision awards no specific, past-due benefits to Employee, which she has paid from her own pocket or which remain unpaid, she has not lost the time value of any funds that can be identified at this time.  Consequently, she is not entitled to interest and this claim is denied, without prejudice.  Jurisdiction is reserved over interest which may be due on any past due medical bills yet to be identified, as directed supra.

CONCLUSIONS OF LAW

1) Employee’s closing brief shall not be stricken notwithstanding it exceeded the permissible length and scope.

2) Employee’s need for medical care continues to arise out of and in the course of her employment injury with Employer.

3) Employee is not entitled to an award of TTD from August 13, 1994 and continuing until she was medically stable or returned to work in May 1995.

4) Employee is entitled to an award of medical care.

5) Employee is entitled to PPI ratings from her own physician, at Employer’s expense.

6) Employer’s August 7, 2007 controversion was in bad faith, unfair and frivolous.

7) Employee is entitled to a penalty.

8) Employee is not entitled to interest.


ORDER

1) Employer’s request to strike Employee’s closing brief is denied.

2) Employee’s continuing symptoms arising out of and in the course of her employment are compensable and she is entitled to continuing medical care and evaluations as set forth in this decision.  Employee is directed to identify all outstanding medical bills she believes are work-related, correlate those bills with the associated medical records, attach them, and serve these on Employer with proof of service, filing a copy with the board.  Employer is directed to process these bills for payment; jurisdiction is reserved over this part of this issue to resolve any continuing disputes.
3) Employee’s request for an award of TTD from August 13, 1994 and continuing until she was medically stable or returned to work in May 1995 is denied.

4) Employee shall consult with her attending physician concerning a PPI rating or referral to necessary specialists for PPI ratings for her work-related conditions.  PPI ratings are pre-authorized and Employer shall pay for such ratings.

5) A copy of this Decision and Order will be sent to the Division of Insurance for action as required by law, at the time of filing.
6) Employee is entitled to a penalty on the value of the medical evaluation controverted by Employer’s August 7, 2007 controversion.

7) Employee’s interest claim is denied, without prejudice.  Jurisdiction is reserved over interest which may be due on any past due medical bills yet to be identified.

Dated at Anchorage, Alaska on December  7 , 2009.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MARCIE A. REDGRAVE Employee / applicant v. MAYFLOWER CONTRACT SERVICES, INC, employer; ALASKA INS. GUARANTY ASSN., insurer / defendants; Case No. 199401080; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December    7, 2009.






Kimberly Weaver, Clerk
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� Body Ergonomics and Rehabilitation.


� This is former AS 23.30.190, in effect at the time of this 1994 injury.
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