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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MABLE L. KEMP, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

FOX GENERAL STORE, INC.,

                                                  Employer,

                                                   and 

REPUBLIC INDEMNITY CO. OF AMERICA,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200521409
AWCB Decision No.  09-0190
Filed with AWCB Fairbanks, Alaska

on December 9, 2009


The Northern Panel of the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for medical benefits, medical transportation costs, permanent partial impairment (“PPI”) benefits, temporary total disability (“TTD”) benefits, temporary partial disability (“TPD”) benefits, interest, attorney fees and legal costs in Fairbanks, Alaska on October 29, 2009.  Attorney Robert Beconovich represented the employee.  Attorney Richard Wagg represented the employer and insurer (“employer”).  The parties asked that we keep the record open to receive an amended affidavit of attorney fees and costs from the employee, and a response to the claimed fees and costs from the employer.  The record closed when the Board next met after receipt of the pleadings regarding attorney fees, December 3, 2009.
  

CONTENTIONS OF THE PARTIES

The employee contended her fall on the steps of her store injured not only her left foot and ankle, but also her left shoulder, resulting in symptoms within a few days, which increased and persisted until the employee underwent shoulder surgery by James Tamai, M.D.  She contended the medical record repeatedly reflects shoulder problems following her fall.  She contended, based on the opinion of Dr. Tamai, that her work injury was the substantial cause of her need for shoulder surgery and the resulting work time loss and permanent impairment following the surgery.  She contended she should be awarded her claimed benefits and reasonable attorney fees, to be increased if the statutory minimum fees exceed those itemized.

The employer contended the employee’s shoulder condition is the result of pre-existing acromioclavicular arthritis, no shoulder symptoms appear in the medical record for three months after the work injury, and there is no medical evidence the work injury aggravated the shoulder condition.  Based on the opinion of the employer’s physician, John Joosse, M.D., the employer contended the employee would have complained to her physicians if the employee’s shoulder tear occurred in the work injury.  Therefore the employee’s fall at work was not the substantial cause of her shoulder condition and need for treatment.  The employer does not dispute the reasonableness of the employee’s medical treatment, only the work-relatedness of the medical condition.

ISSUES

1.
Is the employee entitled to medical benefits for treatment of her shoulder, under AS 23.30.095(a), and related transportation costs, under 8 AAC 45.082, and 8 AAC 45.084?

2.
Is the employee entitled to additional TTD benefits, from May 13, 2007 through June 22, 2007, under AS 23.30.185?

3.
Is the employee entitled to TPD benefits, under AS 23.30.200?

4.
Is the employee entitled to PPI benefits, under AS 23.30.190?

5.
Is the employee entitled to interest under AS 23.30.155(p) and 8 AAC 45.142?

6. 
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?

FINDINGS OF FACT
Based on the preponderance of the evidence available in the record,
 the Board finds:

1.
The employee injured her left foot and ankle on December 2, 2005, while working as a cashier for the employer, when she slipped and fell on the stores front steps while going out to start her vehicle to allow it to warm before the end of her shift.

2.
The employee was taken to the Fairbanks Memorial Hospital Emergency Room on December 3, 2005, where she was seen by Bjorn Aujalay, M.D., who diagnosed an ankle sprain and provided an air cast, medication, and crutches.
  X-rays of the left ankle revealed no acute fracture.
  

3.
The employee’s symptoms persisted, and she saw at the Interior Community Health Center on December 7, 2005, where she was noted to be using only one crutch and was not weight bearing on the injured ankle.
  She was directed to continue conservative care.
  

4.
X-rays on December 8, 2005, at the request of Christina Verneuil, M.D., again revealed no fracture of the ankle.
  

5.
Jana McAninch, M.D, at the Interior Community Health Center noted the employee’s ankle swelling and pain were decreasing on December 12, 2005.
  She was using crutches and engaging in range of motion exercises two or three times per day.
  The employee continued to receive conservative care for her ankle (as well as other conditions) at the Interior Community Health Center.

6.
On February 14, 2006, Dr. McAninch recorded the employee was having left shoulder and neck pain, and diagnosed trapezius strain.
 Dr. McAninch noted the employee lifted five-gallon buckets with that side.
  The employee received conservative care at the clinic for the shoulder pain on March 21, 2006.
  An x-ray on March 22, 2006 found mild degenerative changes at the left acromioclavicular joint.
  On April 4, she reported her left shoulder symptoms arose following her fall at work, and Dr. McAninch tentatively diagnosed rotator cuff strain.
  Dr. McAninch additionally noted the employee pinched her shoulder reaching for a ball three days before  the appointment.
 

7.
The employee continued to be treated conservatively for the shoulder symptoms on June 28, 2006, August 1, 2006, and November 6, 2006.

8.
An MRI
 on November 9, 2006 revealed arthrosis of the acromioclavicular joint, probably causing impingement, and a paralabral cyst suggestive of a labral tear.

9.
Orthopedic surgeon James Tamai, M.D., saw the employee on December 12, 2006, and attributed her acromioclavicular joint impingement symptoms to her fall at work.
  Dr. Tamai indicated the employee’s shoulder symptoms arose at the time of her ankle injury, and her neck symptoms arose about three months before the examination.
  Dr. Tamai did not believe the cervical symptoms were related to her fall at work.
  Dr. Tamai referred the employee to Nancy Cross, M.D., for pain management.

10.
At Dr. Tamai’s referral, an MRI is performed on December 19, 2006, revealing C5-6 and C6-7 spondylosis.
  

11. 
On January 15, 2006, Dr. Tamai provided a subacromial steroid injection.

12.
The employer accepted the compensability of the employee’s injury and provided TTD benefits from December 6, 2005, through December 16, 2005, and medical benefits.
  

13.
Dr. Joosse performed an employer’s medical evaluation (EME)
 on April 9, 2007, and opined that the employee’s ankle injury resolved without residual problems.
  Dr. Joosse further opined that the employee’s left shoulder pain is secondary to her pre-existing acromioclavicular arthritis, and unrelated to her ankle injury at work.
  Dr. Joosse stated his belief that the shoulder injury is unrelated to the work injury relies on the gap in medical records between December 2005, and the first mention of the shoulder problems in November 2006.
  Dr. Joosse attributed no whole person partial impairment (“PPI”), under the American Medical Association Guides to the Evaluation of Permanent Impairment, 6th Ed., (AMA Guides) .

14.
On May 31, 2007, Dr. Tamai performed arthroscopic decompression acromioplasty, glenohumeral capsul repair, and distal clavical excision.

15.
On November 29, 2007, Dr. Tamai rated the employee’s shoulder with a four percent whole-person PPI rating under the AMA Guides, 5th Ed..

17.
The employee received follow-up conservative care from the Fairbanks Memorial Hospital Pain Treatment Center.

16.
The employee filed a Workers’ Compensation Claim dated December 17, 2007, requesting TTD benefits May 13, 2007 through June 22, 2007, TPD benefits, a compensation rate adjustment, PPI benefits when rated, medical benefits, medical transportation costs, interest, attorney fees, and legal costs.
  The employer filed Controversion Notices dated February 6, 2007, August 9, 2007, and January 15, 2008, based on Dr. Joosse’s opinion, and denying all additional benefits.
  The employer also filed an Answer dated January 8, 2008, denying additional benefits.
  

17.
In a prehearing conference on July 13, 2009, the employee’s Workers’ Compensation Claim was set for hearing on October 29, 2009.
  The controlling Prehearing Conference Summary identified the issues for hearing as: TTD benefits May 13, 2007 through June 22, 2007, TPD benefits, PPI benefits when rated, medical benefits, medical transportation costs, interest, attorney fees, and legal costs.
 

18.
In a July 18, 2007, addendum report, Dr. Joosse reviewed the additional medical records, including those from the Interior Community Health Center, for the employer and reiterated his opinion that the employee’s shoulder condition was unrelated to her work injury.
  Dr. Joosse opined the employee’s shoulder arthrosis was degenerative in nature, but had been aggravated by the employee’s carrying buckets on February 14, 2006, and reaching for a ball on April 4, 2006.  He testified that shoulder injuries are often painful, but that the employee’s symptoms appeared to be mild, not severe.

19.
In his deposition on September 29, 2009, Dr. Joosse testified the employee’s medical records are not consistent concerning what happened in her work injury.
  He testified shoulder injuries are quite painful, and that if she hurt her shoulder in the fall at work, it would have been reported in the contemporaneous records.
 

20.
In his deposition on September 28, 2009, Dr. Tamai testified the degenerative osteophytes of the employee’s shoulder pre-existed her work injury,
 but the aggravation and the labral and capsular tears were consistent with her fall at work.
  Dr. Tamai believed the fall made the employee’s impingement symptomatic.
  He does not believe the employee’s condition was substantially aggravated by the incidents of carrying buckets or reaching for a ball.
  He testified that shoulder injuries are often painful, but that the employee’s symptoms appeared to be mild, not severe.
  Dr. Tamai testified he rated the employee’s PPI under the range of motion method, because she had not fully recovered her motion following her surgery, and that was the most obvious residual.
  Dr. Tamai indicated he felt it is virtually impossible to separate the various conditions that might contribute to the loss of range of motion, but if he had to try to pinpoint the most dominant influence, he would choose the impingement.

21.
At the hearing on October 29, 2009, and in her deposition on September 28, 2009, the employee testified she continues to work for the employer, but is assisted by her fellow employee’s and cannot lift heavy items.  She testified she landed on her left shoulder when she fell.
  She testified she was given crutches at the emergency room after her fall, but could only use one crutch because the left shoulder could not bear the weight.  She testified when she saw Dr. McAninch, she was unable to perform normal reaching.  She testified she told Dr. McAninch of her trouble carrying buckets as an example of her physical limitation, not as an injury.  She testified Dr. Tamai put her through physical therapy following her surgery, and the shoulder has recovered, with limits.  The employee testified she paid $4,058 in out-of-pocket medical expenses, and has a total of $31,653 in outstanding medical bills for her treatment.

22. 
At the hearing, Susan Nixon testified she works with the employee, and was on duty when the employee fell on the steps while trying to start her car.  She testified the employee used crutches following the injury.  She testified the employee has limited use of the shoulder, and so has stayed on light duty stocking.  She testified she does the mopping and sweeping when she works with the employee.

23. 
At the hearing, Kathy Kavanaugh testified she works for the employer with an associated business, and that she reviewed the employee’s fall at the steps on the store’s security videotape.  She testified she picked the employee up at home and took her to the emergency room when she was unable to come to work the following day.  She observed the employee come out of the emergency room with two crutches, but observed the employee use only one crutch following the injury.  She testified the employee could not lift and carry things at work following the fall, and that she later observed the employee had trouble with her shoulder.

24.
The employee filed an Affidavit of Counsel re: Attorney Fees and Costs dated October 23, 2009.  At the parties’ request, we kept the record open to receive a supplemental affidavit of fees and costs, as well as the employer’s response.  The employee filed a Supplemental Affidavit of Counsel re: Attorney Fees and Costs dated October 30, 2009.
  In the two Affidavits, the employee itemized 24 hours of attorney time at $250 per hour, then beginning October 23, 2009, 15 hours and 24 minutes of attorney time at $300 per hour, 7 hours and 18 minutes of paralegal assistant time, at $100 per hour, and $258.50 in legal costs.
  The affidavits totaled $10,620 in attorney fees, $730 in paralegal assistant costs, and $258.50 in other legal costs.  The employer filed no objection to the listings in the employee’s affidavits of attorney fees and costs.

25.
In light of the entire record, the employee’s December 2, 2005 fall at work was the substantial cause, in relation to other causes, aggravating and making symptomatic and necessitating treatment of the employee’s pre-existing degenerative acromioclavicular condition.

26.
In consideration of the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits potentially resulting to the employee from the services, the claimed attorney fees and legal costs are reasonable for successful prosecution of this claim.

PRINCIPLES OF LAW

1.
PRESUMPTION OF COMPENSABILITY 

At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
  The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.   To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  There are two methods of overcoming the presumption of compensability for benefits such as medical transportation:  (1) presenting affirmative evidence showing that the employee does not suffer a treatable work‑related condition; or (2) eliminating all reasonable possibilities that the claimed medical benefits are not work-related, reasonable, or necessary.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Once the employer produces substantial rebuttal evidence, the presumption of compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  Also, in 2005, the Alaska State Legislature adopted AS 23.30.010(a), which provides the following, in part:
. . . A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

The Alaska Supreme Court long ago defined the quantum of “substantial” in the context of workers’ compensation as such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  The Board interprets “the substantial cause” of AS 23.30.010 in light of the long line of Alaska Supreme Court cases interpreting “substantial” to mean a quantum of evidence a reasonable person could believe sufficient to assign responsibility for causation.  The Board interprets “the” in the language of AS 23.30.010, in relation to other substantial causes, determining if the employment injury is the substantial cause which brings about the disability or death or need for medical treatment.

2.
MEDICAL BENEFITS 

The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).

In Weidner & Associates v. Hibdon
 the Alaska Supreme Court held specific medical treatment recommended by a treating physician within two years of a work-related injury as reasonable, necessary, corroborated, and acceptable medical practice, is compensable.  The Court’s decision develops the presumption analysis, as first articulated in Carter.
  Between two legitimate, yet contradictory opinions about the efficacy of treatment, the employee may choose to follow the recommendations of his/her own physician.
  To overcome the compensability of such treatment recommended within two years of the injury, the employer must meet the “heavy burden” of proving such treatment is neither reasonable, necessary, nor within the realm of acceptable medical practice.
   

3.
MEDICAL TRANSPORTATION COSTS

8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  

8 AAC 45.084(b) provides that: “Transportation expenses include (1) a mileage rate, for the use of a private automobile … (2) the actual fare for public transportation … and (3) ambulance service or other special means of transportation ….  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award the reasonable rate.  In addition, 8 AAC 45.084(e) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”   

4.
TTD BENEFITS AND TPD BENEFITS

AS 23.30.185 provides:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.200(a) provides, in part:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury … to be paid during the continuance of the disability . . . .  Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  The Act provides for benefits at 80 percent of the employee's spendable weekly wage during the continuance of disability either total or partial in character but temporary in quality."
  

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

Nevertheless, if an employee is injured or disabled from work, AS 23.30.185 specifically limits the duration of TTD benefits to the date of medical stability.  AS 23.30.395(21) defines medical stability:  

"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for addi​tional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measur​able improvement for a period of 45 days; "this presump​tion may be rebutted by clear and convincing evidence. . . .

The presumption of medical stability in the statutory definition must be read in the context of the terms that "improvement. . . is not reasonably expected."  To terminate the employee’s TTD benefits, the employer is required to show medical evidence to establish medical stability.  In Denuptiis v. Unocal Corp.,
 the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act.
  Accordingly, the employer must show medical stability by a preponderance of the evidence.

5.
PPI BENEFITS

AS 23.30.190 provides, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041....

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment....

AS 23.30.190 is specific and mandatory that PPI ratings must be for an impairment which is partial in character and permanent in quality, and calculated under the AMA Guides.  The Board has consistently followed this statute in our decisions and orders.
  

6.
INTEREST

AS 23.30.155(p) provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142 provides, in part:

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. . . . (b) The employer shall pay the interest . . . (3) on late paid medical benefits to (A) the employee … if the employee has paid … (C) to the provider if the medical benefits have not been paid. 
The Courts have consistently instructed the Board to award interest to claimants for the time-value of money, as a matter of course.
  For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and the regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.
  

7.
ATTORNEY FEES AND LEGAL COSTS

AS 23.30.145 provides, in part:

(a) 
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000.00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .

 (b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.
  The Board was instructed to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

ANALYSIS

I.
ENTITLEMENT TO MEDICAL BENEFITS

In the instant case, the employee’s treating physicians, Drs. McAninch and Tamai reported the employee’s 2005 fall at work resulted in persistent left shoulder symptoms, as well as her ankle injury.  Dr. Tamai surgically discovered mechanical damage to the labra and capsule of the employee’s shoulder joint, which he attributed to the employee’s fall on her left side, and which he believed substantially aggravated her pre-existing acromioclavicular degenerative osteophytes, and resulted in painful and disabling symptoms.  Dr. Tamai recommended and performed arthroscopic decompression and repair of the shoulder, to relieve the condition.  Based on the employee’s testimony, and the medical records of these physicians, the Board finds the employee has presented sufficient evidence to raise the presumption of compensability for her claimed medical benefits. 
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical benefits are not reasonable and necessary for the work-related injury.  Dr. Joosse diagnosed the employee to have suffered a pre-existing arthrosis of the left acromioclavicular joint, which was unrelated to her work injury of 2005, and degenerative.  Viewed in isolation, the opinion of Dr. Joosse is substantial evidence rebutting the presumption concerning the employee’s claim for additional medical benefits.

Once substantial evidence shows the claimed conditions are not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  The employee must show her 2005 work injury to be the substantial cause, in relation to other causes, for her need for continued medical treatment.  Accordingly, the entire medical and hearing record must be reviewed.  

The Board finds the preponderance of the medical evidence, especially the reports and opinions of the treating physicians Drs. McAninch and Tamai indicate the employee’s work injury of December 2, 2005, was the substantial cause, in relation to other causes, aggravating the employee’s degenerative acromioclavicular condition, producing the labral and capsular tears, and causing the employee’s need for continuing medical treatment, under AS 23.30.010.
   Dr. Tamai found objective evidence of mechanical trauma to the employee’s shoulder.  The Board also finds the arthroscopic surgery was recommended by the treating physician within the two time limit of Hibdon.  The Board finds no medical evidence to show the medical treatment recommended was not reasonable, not necessary, and not within the realm of acceptable medical practice.
  Based on the preponderance of the medical recommendations and opinions in the record, the Board finds the employee’s past medical care for her shoulder was reasonable and necessary under the Court’s ruling in Hibdon.
  

AS 23.30.095(a) requires an employer to furnish medical attendance or treatment for the period which the nature of the injury or the process of recovery requires, and 8 AAC 45.084(c) and 8 AAC 45.082(d) provide for reimbursement of an employee's medical transportation expenses.  The employee is entitled to reimbursement of any reasonable medical transportation expenses related to the treatment awarded in this decision. 

The employer itemized a total of $36,612.10 in medical expenses associated with her treatment.  This evidence raises the presumption of compensability, under AS 23.30.120, for the various costs associated with her medical care.  The record provides no evidence to rebut this presumption, and the Board will award this amount, subject to the requirements of the medical fee schedule provided at AS 23.30.097(a)

II.
ENTITLEMENT TO TTD BENEFITS OR TPD BENEFITS
The employee claims TTD benefits under AS 23.30.185 for the approximate six weeks of recovery following her arthroscopic surgery to her shoulder, from May 13, 2007 through June 22, 2007.  She advanced no claim for a specific period of TPD benefits for partial disability, under AS 23.30.200.  As noted above, the Alaska Supreme Court held in Meek v. Unocal Corp. that AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.
  In the instant case, the claimant testified concerning the persistent and increasing symptoms from her 2005 injury, the difficulty she experienced in performing her work in the spring and summer of 2008, her increasing work loss, and her eventual need for surgery.  We find the documentary record contains a contemporaneous medical opinion of her treating physician indicating the employee suffered disabling pain from her work injury, and that he was recommending arthroscopic surgery of her left shoulder.  The Board found the surgery compensable under AS 23.30.095(a).  Following the Court's rationale in Meek, the Board must apply the presumption of compensability from AS 23.30.120(a)(1) to her claim for TTD benefits for the period of recovery from the surgery.  The claimant's testimony and the medical treatment records of Dr. Tamai are sufficient evidence to raise the presumption that her work injury and resulting treatment prevented her from working from May 13, 2007 through June 22, 2007, and that she is entitled to TTD benefits for that period, until she returned to her work.
  The record contains no evidence to rebut the reasonableness and necessity of this recovery period.  Accordingly, the Board finds the employee was disabled for this period, within the meaning of AS 23.30.185.
  

The employee provided no evidence or argument showing partial time loss disability under AS 23.30.200.  Therefore the presumption of compensability of the claim for these benefits has not been raised, and no TPD benefits can be awarded.
 

V.
ENTITLEMENT TO PPI BENEFITS
At the time of the employee’s injury, AS 23.30.190 provided, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $135,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041....

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment....

AS 23.30.190 is specific and mandatory that PPI ratings must be for an impairment, which is partial in character and permanent in quality, and calculated under the American Medical Association Guides to the Evaluation of Permanent Impairment (“AMA Guides”).  The Board has consistently followed this statute in its decisions and orders.
  Following the employee’s work-related surgery, Dr. Tamai rated the employee’s left shoulder with a four percent PPI under the 5th edition of the AMA Guides, based on the November 29, 2007 evaluation.  The Board finds the employee presented sufficient evidence to raise the presumption of compensability for her claimed PPI benefits. 
  

Dr. Tamai testified he rated the employee’s PPI under the range of motion method, because she had not fully recovered her motion following her surgery.  Dr. Tamai indicated it is virtually impossible to separate the various conditions that contribute to the loss of range of motion, but if he had to try to choose the most dominant influence, he would choose the impingement.  As noted above, the Board found the employee’s 2005 fall at work aggravated the impingement, making it symptomatic and necessitating the surgical treatment.  Accordingly, the rating following the aggravation and treatment is attributable to the work injury.  The record contains no evidence to rebut the reasonableness and accuracy of this PPI rating.  Because the surgery was compensable under AS 23.30.095(a), the Board finds the PPI rating for the surgery is compensable, as well, within the meaning of AS 23.30.190.
  
VI.
ENTITLEMENT TO INTEREST
The employee’s work injury occurred after July 1, 2000, and AS 23.30.155(p) and our regulation at 8 AAC 45.142 require the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation, including medical compensation, is due.  This decision awards medical benefits to the employee for the care provided by Drs. McAninch and Tamai, which has not been paid.   Accordingly, interest is due to the employee or medical provider in accord with AS 23.30.155(p) and 8 AAC 45.142, on all unpaid benefits awarded by this decision, from the dates on which those benefits were due. 
  

VII.
ENTITLEMENT TO ATTORNEY FEES AND LEGAL COSTS 

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with our approval.  In this case, the Board finds the payment of the benefits claimed by the employee, was resisted by the action of the employer.
  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  The Board has awarded the employee his claimed benefits.  Consequently, we can award fees and costs under AS 23.30.145.
  

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Alaska Supreme Court in Bignell
 held that attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court directed the Board to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, the Board has examined the record of this case. The employee filed affidavits of attorney fees and legal costs, itemizing 24 hours of attorney time at $250 per hour, then beginning October 23, 2009, 15 hours and 24 minutes of attorney time at $300 per hour, 7 hours and 18 minutes of paralegal assistant time, at $100 per hour, and $258.50 in legal costs.  The highest claimed hourly rate of $300.00 is within the range for experienced employees’ counsel awarded in other cases, based on expertise and years of experience.
   

Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services, the Board finds the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this claim.
  

In the hearing, and in his brief, the employee requested an award of the itemized attorney fees as an advance on any possible statutory minimum attorney fees due under AS 23.30.145(a) on all benefits awarded.  As noted above, the employer controverted the employee's claim.  AS 23.30.145(a) provides the minimum fees we are to award in the successful prosecution of an employee's controverted claim.  Accordingly, the employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) when, and if, the statutory minimum amount based on the payment of past and future medical, indemnity, and all other benefits related to the employee’s injury, exceeds the attorney fee awarded under AS 23.30.145(b).

CONCLUSIONS OF LAW

1.
The employee’s work injury of December 2, 2005, was the substantial cause of her need for treatment of her left shoulder, under AS 23.30.010. The employee’s treatment and surgery was reasonable and necessary under the Court’s ruling in Hibdon.  The employee is entitled to medical benefits for her past medical care and related costs under AS 23.30.095(a), totaling $36,612.10, subject to the medical fee schedule at AS 23.30.097(a).   . 

2.
The employee was temporarily totally disabled from her work, within the meaning of AS 23.30.185, for the period of recovery following her shoulder surgery, from May 13, 2007 through June 22, 2007, and entitled to TTD benefits for that period.    

3.
The employee is entitled to PPI benefits under AS 23.30.190, based on a four percent PPI rating under the AMA Guides.    

4.
Interest is due to the employee or medical providers, under AS 23.30.155(p) and 8 AAC 45.142, on all unpaid benefits awarded by this decision, from the dates those benefits were due.

5.
 The employee is entitled to $10,620 in reasonable attorney fees, $730 in paralegal assistant costs, and $258.50 in other legal costs, under AS 23.30.145(b). Additionally, the employee is entitled to mandatory statutory minimum attorney fees under AS 23.30.145(a) when, and if, the statutory minimum amount based on the payment of past and future medical, indemnity, and all other benefits, exceeds the attorney fee awarded under AS 23.30.145(b).
ORDER

1.
The employer shall provide the employee $36,612.10 in medical benefits and related costs under AS 23.30.095(a), as discussed in this decision, subject to the medical fee schedule at AS 23.30.097(a).
2.
The employer shall provide the employee TTD benefits under AS 23.30.185, from May 13, 2007 through June 22, 2007.    

3.
The employee’s claim for TPD benefits under AS 23.30.200 is denied and dismissed.

4.
The employer shall pay the employee PPI benefits under AS 23.30.190, based on a four percent whole person rating under the AMA Guides.    

5.
The employer shall pay interest under AS 23.30.155(p) and 8 AAC 45.142, on all late-paid benefits awarded in this decision, from the date each installment of benefits was due.  

6.
The employer shall pay the employee $10,620 in reasonable attorney fees, $730 in paralegal assistant costs, and $258.50 in other legal costs, under AS 23.30.145(b). Additionally, the employer shall pay the employee statutory minimum attorney fees under AS 23.30.145(a) when, and if, the statutory minimum amount based on the payment of past and future medical, indemnity, and all other benefits, exceeds the attorney fee awarded under AS 23.30.145(b). 
Dated at Fairbanks, Alaska on December 9, 2009.
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William Walters,  Designated Chairman
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Damian J. Thomas, Member
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Debra G. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MABLE L. KEMP employee / applicant; v. FOX GENERAL STORE, INC., employer; REPUBLIC INDEMNITY CO. OF AMERICA, insurer / defendants; Case No. 200521409; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 9, 2009.






/s/












Maureen I. Johnson, Office Assistant II
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� The hearing date November 19, 2009, was cancelled.


� In Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003), the Alaska Supreme Court held that, in the absence of any specific standard of proof, the Board must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act, AS 44.62.460(e).


� Report of Occupational Injury or Illness, dated December 9, 2005.  Note, the employee indicated her neck, shoulder, and hip “were fine.”


� Dr. Aujalay medical chart notes, December 3, 2005.  Note, Dr. Aujalay indicated the employee did not fall down.


� Keir Fowler, M.D., radiographic report, December 3, 2005.


� Interior Community Health Center medical chart notes, December 7, 2005.


� Id.


� Jana McAninch, M.D., Interior Community Health Center medical chart notes, December 8, 2005.


� Dr. McAninch, Interior Community Health Center medical chart notes, December 12, 2005.


� Id.


� Dr. McAninch, Interior Community Health Center medical chart notes, January 3, 2006.


� Dr. McAninch, Interior Community Health Center medical chart notes, February 14, 2006.


� Id.


� Interior Community Health Center medical chart notes, March 21, 2006.


� Dr. Fowler, radiographic report, March 22, 2006.


� Interior Community Health Center medical chart notes, April 4, 2006..


� Id.


� Interior Community Health Center medical chart notes, June 28, 2006, August 1, 2006, and November 6, 2006.


� Magnetic resonance imaging study.


� Dr. Fowler, MRI report, November 9, 2006.


� Dr. Tamai medical report, December 12, 2006.


� Id. 


� Id. 


� Id. 


� MRI, December 19, 2006.


� Dr. Tamai medical report, January 15, 2007.


� Employer’s Answer, dated December 19, 2005.


� “EME,” pursuant to AS 23.30.095(e).


� Dr. Joosse Independent Medical Evaluation, April 9, 2006.


� Id.


� Id.


� Id.


� Dr. Tamai operative final report, June 1, 2007; and Dr. Tamai dep., at 10, 12-13.


� Dr. Tamai medical report, November 29, 2007.


� Fairbanks Memorial Hospital records through June 23, 2009.


� Workers’ Compensation Claim, filed December 17, 2007.


� Controversion Notices, February 6, 2007, August 9, 2007, and January 15, 2008.


� Answer filed January 8, 2008.


� Prehearing Conference Summary, July 13, 2009.


� Id.


� Dr. Joosse addendum EME report, July 18, 2007.


� Dr. Joosse dep. at 10-14.


� Id. at 14-16.


� Dr. Tamai dep. at 11.


� Id. at 19-20, 33.


� Id. at 22-23.


� Id. at 32-33.


� Id. at 17-18.


� Id. at 33-34.


� Id. at 34-35.


� Kemp dep. at 20-22.


� See, two packets of Documents in Aid of Hearing, dated October 7, 2009.  The specific amounts in the documents and the employee’s brief are: $4,958.56 and $31,653.54, totaling $36,612.10.


� Filed October 30, 2009.


� Id.


� See Analysis section of this decision, at pp. 15-16.


� See Analysis section of this decision, at pp. 19-20.


� Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).


� Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 9 A. Larson, The Law of Worker's Compensation, § 95.12 (1997).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043  (March 9, 2000).


� Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


� 818 P.2. 661, 665 (Alaska 1991).


� Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


�Smallwood, 623 P.2d at 316; DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


� DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.


� Tolbert v. Alascom, Inc., 973 P.2d 603, 611, 612 (Alaska 1999). 


� Wolfer, 693 P.2d at 871.


� Id. at 869.  


� Wolfer, 693 P.2d at 870.   


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


� Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755, 757 (Alaska 1980).


� See, e.g., Iversen v. Terrasond, Ltd, AWCB Decision No. 07-0350 (November 19, 2007) at 16; Carswell v. A.S.D, AWCB Decision No. 07-0267 (September 4, 2007) at 8.


� See Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).


� Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1149 (Alaska 1989); Toporowski v. Subway of Fairbanks, Inc., AWCB Decision No. 00-0043 (March 9, 2000).


� 989 P.2d 727, 732 (Alaska 1999).


� Id. at 733.  The Court reversed our application of the third stage of the presumption analysis (as then understood) in Hibdon v. Weidner & Associates, AWCB Decision No. 96-0177 (May 7, 1996) at 4.  But see, S&W Radiator v. Flynn, AWCAC Decision No. 016 (August 4, 2006) at 12, fn 70.


� Hibdon, 989 P.2d at 732.


� Id.


� AS 23.30.395(10).


� AS 23.30.185; AS 23.30.200.


� 524 P.2d 264, 266 (Alaska 1974).


� 63 P.3d 272 (Alaska 2003).


� AS 44.62


� See “AMA Guides,” 5th Ed.


� See, e.g., Nickels v. Napolilli,  AWCB Decision No. 02-0055 (March 28, 2002);   Jarrard v. Nana Regional Corp.,  AWCB Decision No. 90-0299 (December 14, 1990).  


� See Rawls 686 P.2d at 1192; Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).


� AS 23.30.155(p) provides a different rate of interest for injuries on or after July 1, 2000.


� 718 P.2d 971, 974-975 (Alaska 1986),


� Id. at 973.


� Id. at 973, 975.  


� Wolfer, 693 P.2d at 871.


� Id. at 869, 870.   


� Id. at 870.   


� Kessick,  617 P.2d at 757; Iversen, AWCB Decision No. 07-0350 (November 19, 2007) at 16; Carswell, AWCB Decision No. 07-0267 (September 4, 2007) at 8.


� Hibdon, 989 P.2d at 731.  


� Id.


� 914 P.2d at 1279.    


� Id.


� DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.  


� Olson v. AIC/Martin J.V., 818 P.2d at 675.


� See Nickels v. Napolilli,  AWCB Decision No. 02-0055 (March 28, 2002).  


� Wolfer, 693 P.2d at 871.


� DeYonge, 1 P.3d at 96; Grainger, 805 P.2d at 977.  


� See Rawls 686 P.2d at 1192; Harp., 831 P.2d 352; Childs, 860 P.2d at 1191.


� Arant, 592 P.2d 352.


� Houston, 586 P.2d at 620; Childs, 860 P.2d at 1190.


� 718 P.2d at 974-975,


� See, e.g., Thompson, AWCB Decision No. 98-0315.


� See, e.g., Stowell v. S.O.A., D.O.T., AWCB Decision No. 09-0137 (August 9, 2009); Taylor v. Wal Mart Stores, AWCB Decision No. 09-0021 (February 3, 2009).


� Bignell, 718 P.2d at 974-975.


� See, e.g., Szepanski v. UAF, AWCB Decision No. 07-0004 (January 5, 2007); Fleming v. Municipality of Anchorage, AWCB Decision No. 98-0226 (September 2, 1998); Gertler v. H&H contracting, AWCB Decision No. 97-0105 (May 12, 1996).
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